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CURRENT TOPICS 


Estate Duty and Family Businesses 


A REPORT on a statistical investigation undertaken by the 
Board of Inland Revenue relating to the effect of estate duty 
on private businesses has just been published (H.M. Stationery 
Office, Cmd. 8295, price 6d.). It recalls the 1927 Colwyn 
Committee’s Report (Cmd. 2800), which expressed the view 
that “ the estate duty does not appear to be a major factor 
tending towards the disintegration of private businesses.”’ 
The present investigation relates to 1948, but in determining 
whether the duty could be paid without recourse to the trade 
assets the estate duty payable was recalculated on the scale 
of duty at present in force. The earlier investigation covered 
a sample in 1922 and, broadly speaking, the present investiga- 
tion has followed the same lines with only minor changes. 
The conclusions of the report are guarded. Neither the 
sampling process nor the public discussion, it finds, has so 
far resulted in the production of any case in which a business 
has been broken up by the operation of the death duties. 
The report states: ‘It must, however, be borne in mind 
that while, for the purposes of the investigation, the duty 
was recalculated on the current scale, the duty the executors 
actually had to find was duty on the scale in force in 1948 
before the latest increase. Had the present rates been in 
force g.eater difficulty might have been experienced in finding 
the duty. It should also be made clear that a statistical 
investigation of this kind cannot pretend to be exhaustive. 
The very process of sampling itself means that cases of 
hardship may exist which are not disclosed by the sample.” 
It would seem, therefore, that if there has been hardship, 
it has not been widespread, because otherwise it would have 
been revealed by the sampling investigation. On the other 
hand, the report, cautious though it is, seems to contain a 
warning as to what may happen as a result of increases in 
the scale of duties. 


Courts Martial Procedure 


It may be thought curious, although of course not improper, 
for the Government to have rejected the main proposals of 
the Lewis Committee on Army and Air Force Courts Martial. 
The written Parliamentary reply made by the MINISTER OF 
DEFENCE in the Commons on 16th July gives as the reason 
for not adopting the recommendations as they stand that 
they would involve a cumbrous and elaborate pre-trial 
procedure, entailing considerable administrative difficulty and 
delay and a substantial diminution of the existing rights of 
the soldier or airman in certain respects. The reply is fully 
reported at p. 486, post. The refusal to grant representation 
at the stage where a summary is taken, contrary to the 
findings of the Lewis Committee, seems prima facie to be 
disadvantageous to the soldier, sailor or airman concerned. 
Whether it is alleged that this is one of the reforms which 
would substantially diminish his existing rights does not 
appear clear. The latest announcement seems to indicate 
that officialdom has scored at the expense of the clear findings 
of an independent inquiry held under the highest auspices. 
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Salaries of Judges and Magistrates 

No one can disapprove the increases in salaries payable 
to county court judges and metropolitan magistrates 
announced by the Lorp CHANCELLOR in the Lords on 
18th July (see post, p. 485). In the case of county court 
judges the rise from {£2,000 to £2,800 a year is inclusive of 
remuneration for sitting as special divorce commissioners. 
Pension rates will be based on the full sum. Salaries of 
metropolitan magistrates will also be raised from {2,000 to 
£2,500 a year, and chief magistrates, as at present, will receive 
£300 a year above the salaries of other magistrates. The 
Lord Chancellor said that he would take the most prompt 
steps open to him to get the legislation drafted, but he did 
not think it would be possible this session. He would see 
if he could get the increase made retrospective to some such 
time as the present. Replying to LoRD SELKIRK, he said that 
discussions were proceeding on the appropriate adjustments 
to the salaries of full-time sheriffs and sheriff substitutes in 
Scotland. 

Note-taking in the County Court 

In the course of his judgment that an appeal be dismissed 
from a county court judge’s decision in a possession case on 
19th July (The Times, 20th July), the MASTER OF THE ROLLS 
said that s. 108 of the County Courts Act, 1934, provided that 
a party to a proceeding in a county court could request the 
judge to take a note and to furnish him with a copy of the 
note. In acase where that had not been done, it was the duty 
of an appellant to submit to the judge for approval a copy of 
any note which he had himself taken. In some cases recently 
that practice had not been followed, with results which were 
unfortunate for the litigant and for the court. It was 
essential that the Court of Appeal should know the facts of 
the case, and the legal points which had been taken below. 
The notice of appeal must state cleaily the grounds on which 
the appeal was based, and it was not enough merely to state 
vaguely that on the facts as found by the county court judge 
the appellant was entitled to judgment. He hoped that in 
the future the practice would be strictly followed. There are 
special occasions even in the county court when a shorthand 
note is a justifiable expense, but these are rare, and most 
practitioners will agree that in the county court it is wise to 
make it a rule to take as full a note as possible in all cases of 
the evidence, the points taken and, most important, of the 
judgment. As to the duty of counsel to take a note of the 
judgment, see Practice Note at 1943) W.N. 80, and see also 
Sims v. Wilson |1946| 2 All E.R., at p. 264, as to the duty of 
solicitor-advocates in this respect. 


Legibility of Signatures 

WE consider it our duty to bring to the attention of 
commissioners of oaths the protest of VAIsEy, J., in the 
Chancery Division on 13th July about the illegible signatures 
of some commissioners for oaths. He said that he was always 
having that trouble. If commissioners for oaths could not 
sign their names legibly they must procure a rubber stamp 
for 3s. 6d. and use it underneath their illegible signatures. 
They had been warned time and time again. Few of us deserve 
praise for calligraphy, but legibility is not a difficult ideal 
to attain. 

Solicitors’ Costs and the Public 

JupGinG from the number of published comments on the 
legal costs involved in buying or selling a house, it would 
seem that the public stands in need of more information 
as to the services given and the net profit accruing from them. 
Within the past week alone we have had our attention 
drawn to correspondence in the Yorkshire Post (9th July), 
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Reynolds News (8th July) and Electrical and Radio Trading. 
It is fair to say that in Reynolds Mr. T. G. Lwnp, 
the Secretary of The Law Society, replied with point to 
an article on legal costs that the writer’s argument meant 
that a trade union should encourage its members to undercut 
the “standard rates for the job.’”’ Mr. JoHN E. Payne, 
of Birmingham, also pointed out that solicitors’ remuneration 
had risen by only 50 per cent. since 1882, but that their 
overheads had increased at least fourfold. Electrical and 
Radio Trading contained a similar answer. We respectfully 
commend, however, the letter of ‘‘ Auctioneer’s Assistant ”’ 
in the Yorkshire Post of 9th July, which, in our submission, 
indicates the sort of detail which the public should be given. 
He wrote: ‘‘ From the fees which the auctioneers and 
solicitors are allowed to charge (all scale charges, incidentally, 
laid down by the Auctioneers’ Institute and The Law Society), 
the following items of expenditure have to be met: salaries, 
rent, rates, lighting, heating, postage, advertising, telephone, 
stationery, taxes and numerous other charges. If an 
auctioneer or solicitor makes a net profit on turnover of 
15 per cent. he is not making the same margin of profit as 
the man who owns a fish and chip shop or café.”” It is time 
that the public is told not only what the service is paid, but 
precisely what it includes and why the charge could not 
under any proper system be less. 


Church Law 


Ix the churchman’s handbook, “ Everyman’s Guide to the 
Church of England,’ which was published on 20th June, 
1951, by the Church Information Board, Church House, Dean's 
Yard, Westminster, $.W.1 (price 3s. 6d.), the significance 
of the revision of the Canon Law which is in progress in the 
Convocations of Canterbury and York, and which will 
presently come before the House of Laity of the Church 
Assembly, is explained by Chancellor W. S. WIGGLESWORTH. 
He writes: ‘‘ Of considerable importance is the sanction 
against disobedience proposed in the Canon which declares 
that ‘The Law of the Church of England is binding upon, 
and shall be enforceable by and against, the clergy and such 
of the laity as either hold office in the church or are members ’ 
of its bodies, ‘ and all other of the laity claiming the benefit 
of the ministrations of the church,’ the sanctions in the case 
of the laity being removal from office in the church or from 
membership of its bodies, refusal of the benefit claimed or 
exclusion for an appropriate period from the Holy Communion. 
An attempt is being made to give some meaning to the 
obscure phrase ‘lawful authority.’ The extent of the 
churchman’s duty to attend church is defined. The indis- 
solubility of marriage is emphasised ; sometimes marriages, 
which are in fact no marriages, are dissolved by secular 
courts, and there is a proposal to enable such marriages to be 
regarded as null in the eyes of the church. Lastly, there is an 
attempt to reform the system of church courts 
Chancellor Wigglesworth briefly outlines the origin and growth 
of the Canon Law and indicates how far it is at present in 
force. An article by the late Chancellor H. C. Downa tt 
on the Ecclesiastical Courts gives an outline picture of these, 
from the Archdeacon’s Visitation Court and the Consistory 
Court up through the Court of Arches, and the Chancery 
Court of York and the Vicar-General’s Court of Confirmation 
in each province, to the Court of Appeal. He also writes 
on practice and procedure. Articles describe the Church 
Assembly, the Convocations and various aspects of diocesan 
and parochial administration, and there is an important 
section headed ‘‘ The Parson’s and Churchwarden’s Legal 


Guide.’ 
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COSTS IN CRIMINAL AND MAGISTERIAL 
PROCEEDINGS—I 


THESE articles will briefly review the provisions as to the 
payment of costs in proceedings on indictment and in 
proceedings before magistrates. 


ASSIZES AND QUARTER SESSIONS 


Dealing first with proceedings at assizes and quarter 
sessions (other than appeals), s. 1 of the Costs in Criminal] 
Cases Act, 1908 (hereinafter called “‘the Act of 1908’), 
authorises the payment of the costs of the prosecution and 
defence (if allowed) out of the funds of the county council 
or county borough council concerned. Practitioners will 
be well aware that these costs are in fact assessed by the 
clerk of assize or the clerk of the peace or one of his assistants. 
It is unnecessary to say anything about the costs allowed 
to counsel and solicitors, as they are obviously in the dis- 
cretion of the clerk concerned, save that the fixed costs of 
three guineas (plus 50 per cent. and travelling and out-of- 
pocket expenses) allowed to solicitors acting under a defence 
certificate under the Poor Prisoners’ Defence Act, 1930, 
may by leave of the presiding judge be increased to a maximum 
of £6 (plus 50 per cent.) if the case has been of exceptional 
length or difficulty (see reg. 1 (1) of the Costs of Poor Prisoners’ 
Defence Regulations, 1930, set out in Archbold, 32nd ed., 
p. 273). By reg. 2 of the same regulations counsel’s fees 
may likewise be increased within stated maxima. The leave 
of the judge himself is required under both regulations, but 
some courts give the extra amount without an application 
to him where a case has taken more than a day. Note 
that it is only under legal-aid certificates (i.e., before 
magist:ates’ courts) that an allowance for each extra day is 
given automatically. Part II of the Legal Aid and Advice 
Act, 1949, which amends and extends the Poor Prisoners’ 
Defence Act, 1930, has not yet (July, 1951) been brought 
into operation. 

The Act of 1908 and the 1930 Act apply (as will the 1949 
Act) to the costs of the prosecution and defence for persons 
committed for borstal training or for sentence under s. 20 
or s. 29 of the Criminal Justice Act, 1948. As regards 
incorrigible rogues committed to sessions for sentence under 
the Vagrancy Act, 1824, the Act of 1908 applies so far as the 
legal and other costs of the prosecution are concerned, and, 
when s. 18 (4) of the Legal Aid and Advice Act, 1949, comes 
into force, the costs of their free legal aid will also be paid 
out of public funds. At present, however, it seems doubtful 
if their solicitor’s costs can be paid out of public funds as 
s. 1 of the Poor Prisoners’ Defence Act, 1930, only authorises 
the grant of defence certificates for persons committed for 
On the other hand, see 
94 Sor. J. 840, as to thi 
Their counsel’s fees may 


trial for an indictable offence.” 
R. v. Grant (1951) 1 All E.R. 28 ; 
wide meaning of the term “ trial.’”’ 
perhaps be payable under s. 3 (3) of the 1930 Act. 

The Act of 1908 applies to private prosecutions as well as to 
those carried on by the police, and solicitors acting in all 
prosecutions should remember to apply for their costs to be 
paid out of public funds. Usually no application to the 
judge is necessary in police prosecutions, and clerks of assize 
and clerks of the peace will pay at the conclusion of the 
trial, on application. No national scale of legal costs under 
the Act of 1908 is laid down, but some courts of quarter sessions 
follow a scale laid down by the Society of Clerks of the Peace. 
The writer recalls one instance of a judge of assize refusing 
costs to the prosecution where the case had, in his view, been 


badly prepared (and see Rk. v. “ly Justices; ex parte Mann 
(1928), 72 Sor. J. 861). The county or borough treasure 
must attend the court to pay out all expenses 

(see s. 4+ (3) of the Act of 1908). As regards the costs of the 
defence (where the poor persons procedure does not apply) 
the Criminal Justice Act, 1948, s. 44, permits the court to 
order payment out of public funds of the reasonable costs 
of the defence on acquittal, but in the opinion of the Home 
Office (see their circular of 2nd September, 1948) the mer 
fact of an acquittal should not of itself entitle the accused 
to have his legal costs so paid. The letter suggests that 
the legal costs of the defence should be paid out ol public 
funds under 

been made or there is no foundation for the charge.* An 


SO allowed 


s. 44 only where it is clear that a mistake has 


opinion of the judges to the same etfect is cited in Archbold, 


32nd ed., p. 268. The defendant’s personal expenst ol 


attending court and for subsistence may also be awarded 
under s. 44. Where a defendant cannot be said to have been 
charged by mistake or without foundation he must, thoug 
acquitted (and, @ fortiori, if convicted), bear the legal cost 
ol his defence, unless he has been defended a poor person. 
lo turn to the costs of witnesses at assizes and sessions, 


these are payable, whether they are Crown or defence witnesses, 
out of public funds save that by s. 1 (4) of the Act of 1908 no 
expenses of witnesses as to character only are so payabl 


unless the court otherwise orders. Some courts of quartet 


sessions, in the writer's experience, do not pay the expenses 
of witnesses as to facts called for the defence unless the accused 
has been defended as a poor person. It is, however, the 
practice of the Central Criminal Court, of the County of London 
Sessions, of at least two of the assize circuits and of othe 


sessions, to pay the expenses Ol 


delence Wwithess 


Import il 
as to facts in all cass S, poor person or not, were then payme ht 


is sougiit, unless the presiding judge has ¢ X pre ssly disallowed 


them. (He might do so, for example, where the witnesses 
had obviously attended court intending to perjure themselve 
or where the defendant had been ordered to pay the costs of 


the proset ution.) Where, therefore, the clerk of the peace, 


in the absence of such a disallowance, refuses to pay witness 

who ha been properly called for the defence, his attention 
should, it is suggested, be drawn to the practice of the 
important courts mentioned above. (In the course of the 
writer’s inquiries, he was informally advised not to bother 


o ask one Midland borough (here nameless) what its practice 


in this respect was as “‘ they never have any defence witnesses 
thie re.’’) 

The expenses of witnesses are now regulated by the 
Witnesses Allowances Regulations, 1948 (S.1. 1948 No. 1909) 
(see Archbold, 32nd ed., p- 268 ; p. 2570). 
Regulation 1 of these regulations indicates the 
allowances payable out of public funds to doctors, dentists, 


Stone (1951), 


maximum 


veterinary surgeons and lawyers “attending to give pro 
fessional evidence’’; such allowances are payable even 
though the witness is a salaried person who loses nothing by 


attending (see Home Office circular of 8th September, 1949). 
Other expert witnesses and interpreters receive such allowances 


as the court consider reasonable (see regs. 2 and _ 8). 
Regulation 6 deals with seamen detained on shore to give 
evidence, who thereby miss their ship. Regulation 7 (which 
* The Law Society are making representations to the Attor 


ted more liberally than the Home Office have indicat I 


be interpre 
Annual Report, 1951, p. 40) 
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applies to all witnesses) provides that a person who travels 
by rail or public transport shall be allowed the fare paid, 
at third-class rates (unless specially directed otherwise), and, 
where return tickets are available, at those rates only for the 
double journey. Where no public transport is available, 
vehicle-hire or an allowance of 1s. 6d. per mile each way, 
whichever be the less, is payable. Persons travelling on foot 
or by private car get 3d. per mile each way. These travelling 
allowances may be increased for witnesses who are seriously ill 
and for the carriage of heavy exhibits. Regulation 10 forbids 
the payment of any allowances under the regulations to 
police and prison officers attending court in their capacity 
as such. 

Regulations 3, 4 and 5 are concerned with the allowances for 
ordinary witnesses and for stays overnight by all witnesses 
other than seamen. The term “ ordinary witness ’’ here will 
include a doctor or lawyer attending to give non-professional 
evidence and a police or prison officer attending court not 
in his capacity as such. By reg. 3 (1) a witness who loses 
wages or income may be paid an allowance not exceeding 
twenty shillings per day plus a subsistence allowance not 
exceeding five shillings per day, but under reg. 4 a person 
necessarily away from work for less than four hours receives 
only half those allowances unless he necessarily loses more 
than half a day’s wages or income. The regulations do not 
allow (as former ones did) payments in excess of the scales 
even where a certificate is produced from the employer that 
the witness has lost more than twenty shillings. Witnesses 
who do not lose wages or income may be paid a subsistence 
allowance of five shillings per day only (halved for less than 
four hours’ attendance) under reg. 3 (2). Night allowance 
not exceeding twenty shillings per night is payable under 
reg. 5 where the witness is necessarily away overnight from 
his residence to attend court ; this rate also applies to all 
professional and expert witnesses and __ interpreters. 
Prosecutors and other persons who necessarily attend court 
(otherwise than as witnesses) for the purpose of the prosecution, 
e.g., a companion for a blind witness, may be paid the same 
allowances as an ordinary witness. 

If Rk. v. Studds (1911), 75 J.P. 248, is still of authority, the 
court can order these allowances to be increased in exceptional 
circumstances, but it is gathered that on one assize circuit at 
least the allowances now are never increased beyond thie 
maxima allowed by the 1948 regulations. 

The expenses of a doctor attending to give evidence pursuant 
to s. 24 or s. 20 of the Criminal Justice Act, 1948, as to the 
physical or mental condition of a defendant in any criminal 
proceedings before magistrates, whether for an indictable or 
non-indictable offence, may be met from public funds undet 
the Act of 1908 (see ss. 24 (3) and 26 (5)). 

By the Criminal Appeal Act, 1907, s. 13, no costs shall be 
allowed on the hearing of an appeal by the Court of Criminal 
Appeal to either side save as indicated in s. 13 (2), but that 
court may under the Criminal Justice Act, 1948, s. 38, order an 
unsuccessful appellant to pay costs. Also, by s. 44 of the 
latter Act, the costs of a successful appellant may be ordered 
to be paid out of public funds. Where an appellant has been 
convicted on a private prosecution, the prosecutor would, 
therefore, be wise to leave the defence of the appeal to the 
Director of Public Prosecutions under s. 12 of the 1907 Act, 
as, unless an order is made against the appellant under the 
Criminal Justice Act, 1948, s. 38, the prosecutor will have 
to find his own legal costs of contesting the appeal. 

Turning to the payment of costs by the defendant or 
prosecutor, s. 6 of the Act of 1908 empowers a court, before 
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which a person is convicted on indictment to order him to 
pay the whole or part of the costs of the prosecution, in 
addition to any order for payment of costs out of public 
funds. The court should have some evidence before it of the 
defendant's ability to pay (2. v. Howard (1910), 6 Cr. App. R. 
17; R. v. Pottage (1922), 17 Cr. App. R. 33) and there is no 
power to order imprisonment in default of payment (R. v. 
McCluskey (1921), 15 Cr. App. R. 148). Nor can the court 
direct how payment of the costs awarded is to be enforced 
(R. v. McClelland [1951] 1 All E.R. 557). The parent or 
guardian of a juvenile can be ordered to pay costs where the 
juvenile is charged, whether on indictment or summarily 
(Children and Young Persons Act, 1933, s. 55). 

Costs can be awarded against the prosecutor on an acquittal 
on indictment only in the circumstances mentioned in s. 6 (2) 
of the Act of 1908 (as amended by para. 3 of Sched. II to the 
Administration of Justice (Miscellaneous Provisions) Act, 1933, 
and the Representation of the People Act, 1949, s. 150), 
viz., on a private prosecution for libel, on prosecutions under 
the Merchandise Marks Acts and the Representation of the 
People Act, and where the defendant has not been committed 
or bailed to assizes or sessions. In all other cases where a 
defendant has been improperly indicted, he should ask for 
his legal costs and his personal expenses of attending court 
to be paid from public funds under the Criminal Justice 
Act, 1948, s. 44, supra. 

A defendant may appeal to the Court of Criminal Appeal 
against an order to pay costs (R. v. Howard, supra). 

The Indictments Act, 1915, ss. 5 and 6, further give power 
to the court to order the payment of costs incurred through 
amending indictments. 

On an appeal to quarter sessions from a magistrates’ court, 
sessions may make such order as to costs to be paid by either 
party as they think just (Summary Jurisdiction (Appeals) Act, 
1933, ss. 1 and 5). By s. 4 of the same Act a magistrates’ 
court is given power to order costs against an appellant who 
has abandoned his appeal. The cases relating to costs on 
appeals from magistrates’ courts are collected in Stone (1951), 
p. 113. Legal costs of counsel and solicitors appearing 
for a poor appellant are regulated by the Costs of Poor 
Appellants and Respondents (S.J. Appeals) Rules, 1933 (see 
Stone (1951), p. 2643). 

To sum up the matters of importance to practitioners 


regarding costs at sessions and assizes :— 


1. Witnesses on both sides (save as to character) are 
generally paid as a matter of course, on the scale set out in 
the 1948 regulations. 

2. The legal costs of the prosecution will generally be paid 
as a matter of course in police and other public prosecutions, 
and private prosecutors should always ask for their legal 
costs to be met from public funds. 

3. The legal costs and personal expenses of a defendant 
may be paid from public funds on his acquittal, where a 
mistake has been made or the charge was without foundation. 

4. The legal costs payable under the Poor Prisoners’ 
Defence Act may be increased, on application, within stated 
maxima. 

5. A defendant may be ordered to pay costs provided he 
has the means, but imprisonment must not then be imposed 
by the court in default of payment. 

6. A prosecutor cannot be ordered to pay costs save in 
the cases specified in s. 6 (2) of the Act of 1908. 

7. Costs may be awarded on appeals to quarter sessions. 

G. S. W. 
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ADOPTION OF CHILDREN 


Two articles on this subject have already appeared in this 
journal of recent years: the first, published on 24th July, 
1948 (92 Sot. J. 400), dealt with the law as it then was, and 
the second, published on 14th January, 1950 (94 Sor. J. 22), 
covered the principal amendments introduced by the Adoption 
of Children Act, 1949, which came into force on Ist January, 
1950. 

The latter Act, however, was destined to live but a short 
while ; on Ist October, 1950, subsiantially the whole of the 
then existing statutes relating to the adoption of children 
vere repealed and re-enacted, with slight amendments, by the 
Adoption Act, 1950, which is now the corner-stone upon 
which the law of adoption rests. 

It is within the knowledge of the writer of this and the 
previous articles that a very unusual application for adoption 
recently came before a court of summary jurisdiction, which 
gave rise to a considerable number of difficulties which it is 
proposed to outline here as they are both interesting and 
instructive from the point of view of the lawyer whose practice 
covers applications to the summary courts for adoption orders, 
or the opposition to such applications. 

briefly, the facts of the application in question were that 
a child, W, was born to a married woman, M. Her husband, 
H, denied paternity, and M admitted that the child might be 
that of another man, but at the relevant time it appeared 
that M and H were cohabiting, so that in law the child must 
be presumed to be the legitimate offspring of M and H. An 
inspection of the birth certificate disclosed that the name otf 
the father was left blank. 

When M left hospital after giving birth to the child, she 
left W behind with a view to adoption. In due course 
Mr. and Mrs. B took possession of the child, the arrangements 
being made by an adoption society, and both applied for an 
adoption order. Both M and H were made respondents to 
the application and written consents signed by them and 
bearing the signature of a justice of the peace as an attesting 
witness under s. 4 (2) and (3) were lodged at the court with 
the notice of application, which was a “ confidential ’’ one 
under r. 2 of the Adoption of Children (Summary Jurisdiction) 
Rules, 1949. 

The local authority was appointed guardian ad /iten: and 
their investigations were proceeding in an entirely normal 
manner when a letter was received by them from M stating 
that she wished to withdraw her consent, and asking for the 
child to be returned to her. She was referred to s. 3 (4) of 
the Act, whereupon she consulted solicitors and made 
application to the court under that subsection for leave to 
remove W from the care and possession of Mr. and Mrs. B. 

On the hearing of this application for leave to remove thx 
child, both M and H save evidence. It appeared that M had 
admitted to H that the child might be that of another man, 
whereupon H_ had told his wife that he would forgive her, 
but would not have anything to do with the child. Further- 
more, he and the alleged father of the child had both pressed 
her to have the child adopted. She had at first agreed, 
thinking that she could change her mind at any time before 
an adoption order was made, which could not be for at least 
three months in view of s. 2 (6) of the Act. Later, when the 
child had already been with Mr. and Mrs. b for two months, 
she signed the consent form, but not in the presence of a 
justice of the peace. H had thereupon taken the consent 
form, together with another signed by himself, to a justice 
who was personally known to him, who had attested both 
lorms, accepting the word of H that his wife M had signed 
voluntarily. 


On cross-examination of both M and H, it appeared to the 
justices that it would not be in the interests of the welfare of 
the child for an order of removal to be made, and they 
thereupon dismissed the application. 

Subsequently the case again came before the court on the 
hearing of the application to adopt, when substantially the 
same evidence was presented, and although on this occasion 
the court still felt that in the best interests of the child an 
adoption order should be made, they reluctantly came to 
the conclusion that, M and H having withdrawn their consents, 
they could not make an order, and the application was 
dismissed. Mr. and Mrs. b thereupon returned the child to 
his mother. 

It will be seen that this case bristled with difficulties from 
start to finish. In the first place, since the application fot 
adoption was a “‘ confidential ’’ one under r. 2 of the Adoption 
of Children (Summary Jurisdiction) Rules, 1949, the question 
arose as to the manner in which the application to remove 
the child from the care of Mr. and Mrs. B should be heard. 
On the face of it, common justice appeared to require that 
Mr. and Mrs. b should be given an opportunity to oppose the 
application, and to cross-examine M and H, and any witnesses 
they might call in support of their case. On the other hand, 
the purport of r. 12 clearly is that, if the applicants for 
adoption desire their identity to be kept secret, arrangements 
should be made for any respondents who wish to appear in 
person to do so without meeting the applicants. In all the 
circumstances, however, it was felt that the only fair course 
to adopt was to fix a date for the hearing of the application 
at which all parties should be at liberty to attend. In the 
event, both parties were represented by counsel, and it was 
possible to avoid mentioning either the names or address of 
Mr. and Mrs. b. 

Next arose the curious point as to the admissibility of the 
signed consent of M. On the face of it, the consent appeared 
to be admissible under s. 4 (3); it was only atter M had 
given evidence admitting her signature that the irregularity 
of attestation by the justice came to light. In view of M’s 
admission of her signature, however, the court decided to 
accept the document as evidence that at the time of its 
signature M consented to the adoption of W. 

The court was not, at that stage, however, directly 
concerned with the question of consents, though obviously it 
was a matter to be taken into consideration along with the 
The principal consideration is 
“Tn considering 


other aspects of the case. 
indicated in s. 3 (4) of the Act, which states: 
whether to grant or refuse such leave |i.e., leave to remove 
the child from the possession of Mr. and Mrs. 1) the court 
shall have regard to the welfare of the infant.’’ On this 
ground the application was refused ; there was always the 
possibility that M, having changed her mind once, might 
change it again before the hearing of the application to adopt, 
and give her consent to the order. 

To come now to the actual application to adopt, r. 12, 
dealing with confidential applications, provides that “ the 
court shall direct that the applicant shall attend and 
be heard and examined separately and apart from any (such) 
respondent.’ Here again, however, it was felt that each 
party ought, in the interests of justice, to have the opportunity 
of cross-examining the other, and the same procedure as 
before was again adopted ; the evidence was once again given 
by the parties in the presence of each other, and the report 
of the guardian ad litem was received in the normal mannet 
and proved entirely favourable to the applicants. 
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At the conclusion of the case the justices very carefully 
considered not only the evidence, which satisfied them that 
an adoption order would be in the interests of the child, but 


also their statutory powers as contained in ss. 2 and 3 of 
the Act. It was here that the main difficulty arose. 
Section 2 (4+) provides specifically that an adoption order 


shall not be made “ except with the consent of every person 
or body who is a parent or guardian of the infant ae 
;. 3 (1) gives power to dispense with any consent in certain 
circumstances, the only one which could possibly apply in 
this case being that “‘ consent is unreasonably withheld.’’ 

It was decided in Re Hollyman 1945) 1 All E.R. 290 that 
the date at which consent must be operative is the date on 
which the adoption order is made, and that a consent, once 
given, can be withdrawn at any time before such order. It 
was therefore clear that, unless both M and H, the presumed 
(though possibly not the actual) father of the child, could be 
held to be unreasonably withholding their consents, no orde1 
could be made. 

The evidence of M and H, which the court accepted as 
reliable, was that at the time when M originally consented to 
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adoption she was unable herself to give the child a home, 
because her husband, H, refused to have him in the house. 
Later, because M was pining for her child and her health 
was suffering as a result, H agreed to accept the child, and 
it thus became possible for M to look after W herself. She 
immediately withdrew her consent and the court considered 
that it was impossible to regard her action in doing so as 
unreasonable. Having reached that conclusion, the court 
had no alternative but to refuse to make an adoption orde1 
and it was unnecessary to decide whether or not there wer 
grounds for dispensing with the consent of H. 

The sequel to this case is not without interest ; the child, 
on being handed over to his mother, expressed his disapproval 
at the top of his voice, and refused to be comforted until he 
was returned to Mrs. B. This so impressed H and M that, 
after an interval of two or three days in which to consider 
the matter, they completed and forwarded fresh forms ot 
consent to Mr. and Mrs. B, who had by this time disclosed 
their address. The latter then commenced adoption pro- 
ceedings de novo, and in due course obtained an adoption 
order. i 


ORIGINATING SUMMONSES FOR CONSTRUCTION 
OF WRITTEN DOCUMENT—PARTIES’ COSTS 


Tue decision of Vaisey, J.,,in Re Preston (1951) W.N. 393 
seems to have taken the negative out of the maxim “ falsa 
demonstratio non nocet.”’ The testator gave the residue of his 
estate upon trust to pay the same to “the Widows’ and 
Orphans’ Fund of the Royal Merchant Navy.” The executors 
were unable to find any institution or body of persons with 
this name, and thereupon made inquiries to discover what 
other charitable institutions there were in existence with 
names similar to the fund designated by the testator, or 
carrying on activities of the nature indicated by the name of 
that fund. Six institutions were asked whether they wished 
to make a claim to the residuary estate, and five of these did 
so and were then joined as defendants to the originating 
summons taken out for the determination of the question 
whether the testator’s gift of residue operated as a gift to any 
of these institutions, or whether the gift should be regulated 
by a scheme, or whether it lapsed. 

Four of the institutions which made a claim to the 
testator’s residue appeared by counsel at the hearing of the 
summons. Their names were (1) the Port of Hull Society’s 
Sailors’ Orphans’ Homes ; (2) the Mercantile Marine Service 
Association ; (3) the Royal Alfred Aged Merchant Seamen’s 
Institution ; and (4) the Shipwrecked Fishermen and Mariners’ 
Royal Benevolent Society. The learned judge held that none 
of these institutions came anywhere near establishing a case, 
since none of their names bore any similarity whatsoever to 
the words used in the will. That left the matter as one for 
decision between a lapse and a scheme, and the decision went 
in favour of a scheme, on the ground that the testator’s 
words imported a general charitable intention. This part of 
the decision is not of any general interest. 

The interest of the decision lies in the order as to costs. 
The normal practice in this respect in the Chancery Division 
is to order the costs of all persons made parties to an originating 
summons for the construction of a document to be taxed as 
between solicitor and client and paid out of the fund the 
destination whereof has given rise to the dispute. There are, 
vf course, exceptions to this as to every other rule. One 


example is where parties whose interests are identical with 
those of other parties, but who insist on instructing separate 
solicitors, and appearing by separate counsel, are sometimes 
left to pay their own costs ; another is the case, cited by th 
learned judge, of a party being ordered to pay the whole olf 
the himself would have 
unnecessary but for his request to be added as a defendant. 
rhe present case was different, but in the view of Vaisey, J., 
the charitable institutions which argued their claims ought to 
have discovered the hopelessness of their respective cases on 
perusal of the evidence filed in support of the summons, and 
from that point onwards they were bound, if they wished to 
go on, to do so at their own risk as to costs. It was 
accordingly ordered that the costs of the defendant charitabl: 
institutions up, to and including perusal of the affidavit filed 
by the executors in support of their summons should be taxed 
as between solicitor and client and paid out of the estate, 
but no order was made as to their subsequent costs. The 
costs of the other defendants, the next of kin and the Attorney 
General (who, in the learned judge’s view, had a serious cast 
to argue at the hearing), and the costs of the plaintiff executors, 
were ordered to be taxed and paid out of the estate in tli 
normal way. 

The learned judge expressed regret that the matter upon 
which he had to adjudicate had not been adequately dealt 
but he referred to certain 
observations made by Farwell, J., in an otherwise unreported 
decision, which are to be found in 7he Times newspaper o! 
the 14th January, 1932. But these observations go no further 
than warning societies which lay claim to a gift given to a 
non-existent society that they must not expect “as a right © 
to be paid their costs out of the fund, and that they may, 1 
certain circumstances, have to pay their own costs, and with 
all respect these remarks do not seem to justify a departur 
from what has been the normal practice in these cases. 

That the decision in Re Preston is not in line with tli 
previous practice will, I think, be clear by a comparison 
between that case and Re Daysh (1951) W.N. 30. In the 


costs where proceedings been 


with in any reported case, 
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latter case a will contained a gift to ‘‘ The Crippled Soldiers’ 
Relief Institution in England.” There such 
institution and five charitable bodies with similar objects 
to those suggested by the gift were joined as defendants to a 
summons taken out to determine the effect of the gift. The 
name of only one of these bodies is given in the short report 
of this case, that being the Star and Garter Home for Disabled 
Soldiers, Sailors and Airmen, which was held to be entitled 
to the legacy. Of the other four institutions, one did not 
ippear at the hearing, two appeared and argued that each 
of them was exclusively entitled to the fund, and the remaining 
institution, having also appeared, made no claim to the gift 
as a whole, but contended against the individual claims of 
the other institutions and argued in favour of a cy-prés 
scheme under which it would share in the gift. Wynn 
Parry, J., said that the action of this last institution had 
caused unnecessary expense, and that it should be known 
that a charity which appeared in court and made no attempt 
to discharge the onus of proving that it was entitled, but 
merely attacked the claims of others and argued that it should 
share in a cy-prés scheme, ought in general to be deprived of 
But apparently there were some extenuating 
circumstances in the case, for the costs of the peccant 
institution were, in fact, ordered to be paid out of the estate 
in the same way as those of all other parties to the summons. 


Was ho 


its. costs. 


Two matters will immediately strike the reader on a 
comparison of First, the ground upon 
which, in the view of Wynn Parry, J., the court would be 
justified in depriving an institution of its costs in a case of 
this sort is the failure of the institution to make any attempt 
to discharge the burden of proving that it is solely and 
individually entitled to the fund in question. In contrast, 
there is no suggestion that the unsuccessful institutions in 
Ke Preston failed to do this ; there is no note in the report of 
the nature of the evidence which these institutions filed, but 
it may be accepted that each of them deposed, by its proper 
officer, to the sort of work that it did, with the object of 
showing that that work was similar to the objects which the 
testator must have had in mind when he framed his gift in 
the particular term which he used in his will. On the strict 
analogy of ke Daysh, therefore, it cannot be doubted that the 
unsuccessful institutions in Re Preston would have been allowed 
their costs out of the Secondly, if the 
institutions in Re Preston came nowhere near establishing a 
case because (as Vaisey, J., held in that case) none of their 
names bore any similarity to the words used in the will, the 
same, prima facie, could be said of the institutions (including 
the successful institution) in Re Daysh; the only similarity 
between ‘The Crippled Soldiers’ ‘Relief Institution in 
England’”’ and “ The Star and Garter Home for Disabled 


these decisions. 


testator’s estate. 


Landlord and Tenant Notebook 


AGENTS AND 

WHEN discussing two Mayor’s and City of London Court cases 
arising out of the Landlord and Tenant (Rent Control) Act, 
1949, s. 2 (prohibition of premiums on grant of tenancy), in 
our issue of 14th April last (95 SoL. J. 232), I observed that 
it would be interesting to know what the Court of Appeal 
might think of them. Curiosity has been satisfied in one 
Navarro v. Moregrand, Ltd., and Another (1951), 
95 Sox. J. 367 (C.A.). 

The facts of this case were that the plaintiff paid the 
second defendant #225 “ on the letting of ”’ a controlled flat 
by the first defendants to the plaintiff. The first defendants 
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Soldiers, Sailors and Airmen ”’ is in the broad object which 
the two institutions, the non-existent and the existent, may 
be said to share in common-— the relief of disabled 
On the reasoning adopted in Ke Preston, the Star and Gartet 
Home could only have appeared to argue that it 


rvicemen. 


is entitled 


to the gift at its own risk as to costs, and indeed could only 
have requested a sight of the evidence filed by other claimants 
at similar risk. 

Yet it may very well be that a case of this kind is decided 


as much on the evidence as on the similarity of a claimant's 


name to that used by the donor in deseribing the object of 
his choice. 

It is apparent that in Re Preston none of the institutions 
which appeared could support its case by evidence that the 
testator had known of its existence during his lifetime, but it 
is a fair guess (the report being silent on this point) that in 
Re Daysh the Star and Garter Home was able to do so, e.g., by 
showing that the testator in that case had subscribed to tl 
funds of the home in the past. The evidence of contending 


institutions is, therefore, in cases such as this, a vital matter 
for any institution concerned to claim a gift purported to 
be given to a non-existent institution, and 

evidence it is extremely difficult for any claimant to decid 


r drop. 


without that 
whether to appear and argue its case or to let the matt 
But according to ke Preston an institution will be able to 
obtain that evidence only at its own risk as to costs 

But that is a point of detail, and what I am principally 
concerned to say here, with all respect, is that the decision in 
Re Preston duty which under the pre-existing 
practice had lain upon the court on to the shoulders of those 


transfers a 
who have to advise an institution whether or not to press a 


case in circumstances of the kind under consideration. This 


is a duty which the institutions’ advisers are, of course, 
nowhere near so fit to discharge as the court; apart from 
anything else, the court considers these claims in the light 


of all the evidence, after argument, while the individual 


adviser has to work alone, more or less in the dark. It 1 
therefore greatly to be hoped that the circumstances which 
led to the decision in Re Preston will be regarded in similat 


cases in the future as having been rather special, and that the 


guiding principle which Vaisey, J., sought to lay down will 
not be applied in its full rigour wherever, for one reason o1 
other, some distinction can be drawn between the facts in 
that case and those of the future case. Otherwise it is 
difficult to see where the line can be drawn. Ke Ir was 
a case of a gift to an institution, but misdescription its not 
uncommon in the case of gilts to individuals, and there is no 
logical reason why the effects of this decision should be 
confined to cases where the donee is an institution. 
LB ¢ 

\ ON rIVW7 
ILLEGALITY 

dd 4 
were found to have held the second defendant out as theu 
agent having authority to “ conduct the lettin; but not 
to have expressly authorised him to take the money. The 


second defendant’s case was that the payment was not thi 
payment of a premium ; the deputy judge decided thi 
But he also held that while 


authority of an agent 


point, 
and gave judgment, against him. 


a crime may be within the ostensible 


the request for a premium which he found had been made by 


the second defendant constituted the clearest possible notic 
that his authority was being exceeded. It may be mentioned 
] +} : 


that, even if the plaintiff had been ignorant of the provision 
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of the section, there were other circumstances such as the 
use by the second defendant of the word “ fiddle,” and his 
insistence on payment in {1 notes and his omission to make 
out a receipt, which pointed to some irregularity. In the 
other case before him, in which the facts were similar up to a 
point, the learned deputy judge found against both defendants 


because the landlord company had not tendered evidence 
denying authority. 

In Navarro v. Moregrand, Ltd., and Another, both the 
plaintiff and the second defendant appealed. The dismissal 


of the second defendant’s appeal calls for no comment. The 
plaintiff's appeal against the company was allowed, the court 
considering that, in the circumstances of the case, the fact 
that the demand by the agent illegal did not 
amount to notice that authority was being exceeded. 


made was 

“ In the circumstances of the case ’’: as is only too common 
in Kent Act authorities, no principle is laid down. The 
judgment of Somervell, L.J., makes the point that if a tenant 
knew who his landlord that he would be 
unlikely to make an illegal demand for a premium, the demand 
might amount to notice that the agent was going beyond 
his powers. But here, the learned lord justice said, anyone 
in the tenant’s position would have thought that the landlords 


was and knew 


were demanding an illegal premium. 

As far as law is concerned, the result is, of course, the 
effect of the joint operation of two rules: that of the common 
law and that of the Landlord and Tenant (Rent Control) 
Act, 1949, s. 2 (5). In general, the attitude of the common law 
towards illegal transactions is such that those who take part 
in them are left without legal remedies ; but the subsection 
expressly confers a right to recover any premium which has 
been paid if it could not lawfully be required under the earlier 
provisions of the section. 

In what circumstances an illegal act or step on the part of 
an agent will constitute notice to a third party of determination 
of the agent’s authority is the concern of the law of agency 
rather than that of the law of landlord and tenant, and I do 
not think that the latter has provided any illustrations of 
the phenomenon before the decision in Navarro v. Moregrand, 
Ltd. The imputation of an agent’s knowledge to his principal 
is another matter, and here an action for rent gave us a 
leading case, Upfll v. Wright 1911) 1 K.B. 506. The claim 
was for the last two quarters’ rent of a flat the yearly tenancy 
of which had been determined by notice to quit expiring 
24th June, 1910, and the defendant set up that when she took 
the flat in 1901 she told the plaintiff's letting agent that she 
intended to use it for the purposes of prostitution. The agent’s 
version was that he had been told that she was the mistress of 
a certain man and that he had expected that the rent would 
be supplied by him, but had not known that the defendant was 
a prostitute until the date when he gave the notice to quit. 
The county court judge believed the agent and held that the 
transaction was not a tainted one. The whole of the argument 
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in the Divisional Court have centred on this 
question, those appearing for the landlord inviting the court 
to draw nice distinctions by considering the position of parties 


appears to 


to ‘“‘ marriage’’ void because the Deceased Wife’s Sister’s 
Marriage Act, 1907, had not been passed. Bucknill, J., 
observed that that would be wholly unlike this case 


Darling, J., did not mention it, though his extremely erudité 
judgment went back as far as the Statute de Circumspecte 
Agatis, 1283. Both were agreed that the flat had been let 
for an immoral purpose and that ex turpi causa actio non orttu 
applied. It is interesting to compare this result with what 
was said obiter by Somervell, L.J., in Hodson v. Jones (1951), 
95 SoL. J. 236 (C.A.), disagreeing with the views of a county 
court judge who had held that a controlled tenant who lived 
(in the dwelling-house) with a woman who was not his wife 
thereby brought himself within para. (6) of Schedule | 
to the Kent, etc., Restrictions (Amendment) Act, 1933. That 
paragraph speaks of having been “ convicted of using thi 
for an immoral purpose ’’ and it may be that 
the fact that no such conviction is known to the law—in 
Schneiders & Sons, Ltd. v. Abrahams |1925) 1 K.B. 301 (C.A.) 
the court was driven to the conclusion that there must b: 
some offence for the commission of which the premises afforded 
the opportunity— underlay the dictum, and the comparison 
does not reveal any conflict with Upfill v. Wright. 


premises . 


But, returning to the question of agency: the plaintiff in 
l pfill v. Wright did not raise any issue of wltra vires ; it may 
be because he was advised that in law the knowledge of the 
agent is the knowledge of the principal or it may be because he 
had been advised of the facts known to the agent at the time of 
letting. If the former be the true reason, he may, if still alive, 
have felt a little hurt when in his judgment in Alexander v. 
Rayson 1936| 1 K.B. 169 (C.A.), Scott, fe summarised the 
facts of the older decision in these words: “ The plaintiff in 
that case let a flat to the defendant whose intention it was 
to use it for an immoral purpose, and this intention was 
known to the plaintiff."". But what occurs to one is that an 
opportunity may have been missed of questioning whether 
the taint applied to the tenancy under which the claim was 
brought. For the facts were that the letting examined was 
for a term of three years from 24th June, 1901, after which 
the defendant had “ continued as tenant from year to year ”’ 
so that the action was brought on a tenancy which had 
commenced 25th June, 1904. The agent might or might not 
have had something to do with such continuance—the fact that 
it was he who gave the notice to quit admittedly suggests 
that he was managing as well as letting agent to the plaintiff 
but if this was an ordinary case of holding over (so aptly known 
to Scots lawyers as “ tacit relocation ’’) might not the defendant 
have found it difficult to show that, whatever the plaintiff 
knew or must be taken to have known about her in 1901, he 
also knew that her intentions were similar in June, 1904 ? 


k. b. 


PRACTICAL CONVEYANCING—XXXVI 


CONTROLLED PricE HOUSES 


THE Building Materials and Housing Act, 1945, s. 7, makes 
it an offence to let or sell or agree to let or sell a house at a 
rent or price above the maximum fixed by a building licence. 
One can ascertain whether conditions have been imposed 
fixing the maximum rent or price by searching in the local 
land charges registry, but it is well known that local authorities 
have imposed those conditions on all houses built since about 
July, 1945. As more houses are built under licences con- 
taining these restrictions the effect of the imposition of 


EXCHANGE OF 


maximum prices and rents becomes of greater interest 
Further, although the provision creating the offence was 
limited to expire on 20th December, 1949, it was extended 
for another four years by the Housing Act, 1949, and, if houses 
continue to be scarce, it may well be given an even longet 
life. 

Perhaps it is inevitable that some owners of controlled 
price houses should seek to avoid the control. One reason 
why persons who would otherwise willingly accept control of 
the price tend to try to get round it is, no doubt, becaus 
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the impression was given that the control would exist for a 
short period only, and they are disappointed to find that it 
has been continued. Another reason seems to be that the 
value of money continues to fall. A person who was able to 
buy a controlled price house, say in 1946, must now sell it for 
the same price, but his money will be worth less to him. 
Similarly the house would cost more to build at the present 
time and so he may easily reach the conclusion that the 
continued control is unfair. 

Various expedients for obtaining additional sums on sale 
have been attempted. For instance, in Modern Housing 
(Leicester), Ltd. v. Gunning |1948) 1 All E.R. 784, a house was 
sold at the maximum price, but the garden was sold for a 
further sum and it was decided that an offence had been 
committed. In other cases furniture has been sold at an 
excessive price in connection with the sale of the house, but 
transactions of this kind are made offences by s. 7 (5) and (6). 
\ solicitor must be most careful not to associate himself with 
any transaction which might be an offence because he may well 
be convicted of aiding and abetting (Johnson v. Youden 
1950] 1 K.B. 544). 

The writer has recently been asked whether he considers 
that an exchange of a controlled price house for one which is 
not controlled might constitute an offence. On first thoughts 
one might be inclined to say that the offence mentioned in the 
section arises on a sale or lease, and so it would not arise on an 
exchange. Nevertheless, this view seems to be wrong and an 
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offence can apparently arise on an exchange. By s. 7 (3), 
‘where a house is sold for a consideration which 
wholly or partly of something other than the payment of a money 
price for the house, and it appears to the court that ‘the whok 
of the consideration is capable of being expressed in terms of 
such a price, the court shall assess the total ae of the 
consideration upon the assumption that the trans S 
carried out in accordance with its terms, and the price shall 
be deemed to be such sum as, if paid at the time of the sale, 
would in the opinion of the court represent a benetit equivalent 
to the said total value.” A sale for a consideration which 
consists wholly of something other than the payment of a 
money price is, of course, an exchange. Therefore, in any 


Oonsists 
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proceedings the court would have to ascertain the value of the 
house offered in exchange, which is not subject to control, and 
if the value was found to exceed the controlled price of the 


other house an offence would be disclosed. This argument 
does not seem to have been raised in a superior court but it was 
accepted by the Guildford orice Magistr: il In a case 
reported in the Justice of the Peace for 12th March, 1949, at 
p. 174, in which substantial penalties were imposed. — It 


HERE AND THERE 


COME INSIDE 

THE impression that Gloucester Gaol made on me before the 
war (I must confess that I only looked in as a visitor, so my 
impressions may be superficial) was that if ever I wearied 
under the bludg Pag of chance to the point of needing an 
inexpensive respite from wrestling with the world, I could do 

lot worse than commit a small crime in the vicinity, thus 
qualifying for temporary admission to a peaceful monastic 
community benevolently governed, with ample leisure for 
study, useful instruction always at hand and all found. 
Since then time and the Howard League and_ psychiatry 
have marched on with seven-league boots and the possibilities 
to be reckoned with by anyone contemplating that particular 
form of retreat from the penalties of good citizenship have 
so broadened and spread and ramified as to present an 
uncommonly complicated problem of calculation. For one 
reason or another prison has been more than usually in the 
news of late, with an inevitable confusion of impressions. 


CONTRASTS 


Look at yonder terraced mansion bowered in its spacious 
park land. e that ornamental gateway with (what do you 
think ?) “Welcome” in large stone letters above it—as 
plain as on the door-mat of the most conventional Victorian 
villa. This is Tortworth Court, the latest luxurious 
experiment in open prisons. What was good enough for the 
belted earls of vesterday may perhaps be just tolerable for 
the maladjusted law-breakers of to-day. For me it beats 
Gloucester by a long chalk, being just the sort of place I’ve 
always wanted to live in myself. But, since in these days 
even a long lifetime of blameless industry and exceptional 
financial rewards (like Bernard Shaw’s, shall we say ?) would 
never get me within measurable distance of it when sur-tax 
had taken off 19s. 6d. in the £ to finance (inter alia) the 
brightest ideas in penal reform, the shortest cut there (is it 
not ?) is a career of judicious criminality, or perhaps the 
proper euphemism might be maladjustment in action. Any- 
how, the staff at Tortworth are quite welcome to experiment 
on me any time they have a vacancy. Even if one does not 
land quite in the top drawer, Pentonville Gaol can provide 
the almost equally alluring spectacle of four former inmates 
turning up at the prison officers’ club as guests of a senior 


follows that a solicitor should not carry out an exchange of a 
controlled price house for one not subject to price control 
without adequate evidence in the form of an expert valuation 
showing that the value of the uncontrolled house does not 
exceed the maximum selling price of the other. 

. eG: Oe 
officer, old boys happily reminiscing on the life they left behind 


them and the personal character of the staff. If one o1 
two diehard members lifted their eyebrows any reaction 
provoked was many shades less sensational than the climax 
of a Labour Minister’s visit to a Tory club. But just in 
case you think prison life is all sweetness and light, it’s 
apparently quite as easy to draw a picture of Hogarthian 
squalor straight out of the eighteenth century men sleeping 
three to a cell; “‘tobacco barons”’ running a black market in 
smokes with terrorist sanctions on defaulting customers that 
may drive them to self-mutilation to gain the sanctuary of 
hospital. 
PRESENT AND FUTURE 

So, you see, even in prison where, one feels, they might have 
a chance of blossoming, the classless society and the 
egalitarian’s dream still seem a good way off. There's the 
top drawer and the bottom drawer with quite a lot of 
oddments in between-——the recent Wandsworth incident, for 
instance (which seems almost to belong to the Lion and 
Unicorn pavilion at the Festival), of the naked prisoner 
bobbing about on top and in and out of the chimney-stack 
and shouting ‘“‘ Nobody loves me!’’ to the crowd below. 
Somewhere under “‘ miscellaneous,’ I suppose, come the 
‘special prisoners,” habitués of Holloway and Brixton, 
rate and alimony defaulters and contemners of the King’s 
Courts. Their status, privileges and way of life have lately 
attracted more public attention than they have enjoyed since 
the days of 188, illuminated, as they have been, thanks to an 
order of Karminski, J., by an unwonted glamour from Clarges 
Street. There lingers more than a touch of brimstone and 
treacle in that ruthlessly medicinal expression of “ purging 
one’s contempt.”’ No doubt when Tortworth treatment is 
universal that laxative too will be chocolate-coated. One will 
have to book for treatment weeks or months ahead (as under 
National Health). There will be no more writs of attachment 
but urgent personal applications: ‘‘ To the Clinical Supet 
intendent, Judicial Health Wing, Holloway Legal Health 
Experimental Centre. Dear Sir,—-I feel the symptoms of a 


” 


severe attack of contempt of court coming on and I wish to 
apply for urgent priority treatment. The Hon. Mr. Justice 
Toogood (Matrimonial Psychiatric Division) has counte 
signed my application.”’ RICHARD ROE. 
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REVIEWS 


Industrial Negotiation and Arbitration. by M. TuRNER- 
SAMUELS, Ix.C., M.P., Recorder of Halitax, of the Middle 
Temple and North-leastern Circuit, assisted by D. J. 
TURNER-SAMUELS, of the Middle Temple and South-Eastern 
Circuit, Barrister-at-Law. 1951. London: The Solicitors’ 
Law Stationery Society, Ltd. 75s. net. 

The advent of the Welfare State has been accompanied by 

a rapid development in the law of industrial relations, which 

covers a wide field. Parts I and II of this book deal with 

collective bargaining and joint negotiation, also with joint 
workshop and industrial collaboration by means of non- 
statutory and non-governmental machinery. Part III deals 
with statutory and governmental machinery for achieving the 
same object. Part 1V deals with the position in the national- 
ised industries. Arbitration, both voluntary and compulsory, 
is dealt with in Part V, and the special arbitration tribunals 
are described in Part VI. This work is evidently the result of 
wide and prolonged research, and the list of persons and 
organisations to whom the learned authors acknowledge their 
indebtedness for help occupies nearly two pages. The 

Appendices contain some useful forms, e.g., a model constitu- 

tion for a joint industrial council, and the statements of the 

claimant and the respondent in a case before the Industrial 

Court. The full text is also given of orders of wide applica- 

tion, e.g., the Conditions of Employment and National 

Arbitration Order, 1940, and Amending Orders. The Table 

of Cases is not so long as might be expected, but this is doubtless 

due to the fact that the object of negotiation is the amicable 
settlement of disputes, without litigation. By collecting in 
one volume so much relevant material, from such varied 
sources, the learned authors have earned the gratitude 
not only of the legal profession, but also of trade union 
officials, civil servants, and factory executives. The opinion 
may be hazarded that this book will soon establish itself as 
a standard work. 


Legal Aid. by eric SACHS, K.C., Recorder of the City of 
Stoke-on-Trent, with a foreword by the Rt. Hon. Vis OUN 
JOWITT OF STEVENAGE, Lord High Chancellor of Great 
britain. 1951. London: Eyre & Spottiswoode. 36s. net. 


This is the first major work on legal aid to be published 
since the coming into operation of the Legal Aid Scheme and 
as the Lord Chancellor says in his Foreword, and as the results 
prove, no one Is better qualified to write it than Mr. Sachs, 
who was @ prominent member of the first Scheme-making 
Committee under the new Act. The learned author covers, 
in a most interesting fashion, the whole field of legal aid in 
both civil and criminal cases, with a brief glance at legal advice 
and at future problems which the new dispensation is likely 
to bring in its train. The fact that less than half of the new 
Act is yet in operation has made his task the more difficult, 
but he has overcome the difficulty by dealing with the Civil 
Scheme as it now stands in the main body of a chapter and 
adding a note giving the future position when the Act is fully 
implemented, and by dealing separately with criminal cases. 
Chapter NII, dealing with the procedure for obtaining legal 
aid in criminal cases under the existing Poor Prisoners Defence 
Act (etc.), has been contributed by Mr. James Whiteside, the 
learned editor of Stone's Justices’ Manual, whose unrivalled 
knowledge and experience have enabled him to produce an 
admirable summary full of useful material. The latter part 
of the book contains Appendices of all the relevant legislation 
(both parliamentary and delegated), rules and directives. 

The result is a book which repays careful study by all 
solicitors whether they are participating directly in the Scheme 
or not. To the vast majority who are participating (whether 
as members of committees or panels), there is scarcely a page 
that will not prove interesting and instructive ; to the small 
nunority Who have not felt able to volunteer their services in 
any capacity there is still much of value, particularly 


Chapter XN on the (unhappy) position of the unassisted 
litigant vis-a-vis his assisted opponent, and the consideration 
of the most suitable provision regarding costs on a settlement 
of the action (p. 116). In refreshing contrast with many 
writers of legal textbooks, Mr. Sachs is not afraid to point 
out unsettled questions and to give us the benefit of hi 
opinion thereon. <A valuable feature in this connection is the 
copious reference to the parliamentary debates, but the learned 
author does not restrict himself merely to the variou 
difficulties which were there canvassed, but raises many which 
do not appear to have been previously considered (e.g., 
whether certiorari or mandamus could be used as a means of 
appealing against a decision of a Certifying or Area Committe 

p. 97). 

The law is stated as at 15th Ilebruary, 1951, and th 
publishers are to be congratulated upon producing the book 
by the 25th May. Having regard to the fact that nearly hal! 
the book consists of reprints of the Act, Rules, etc. (most ol 
which are already available in convenient form in the Stationery 
Office publication) the price, even by modern standards, seem 
somewhat high, and it will be regrettable if this detracts 
from the wide circulation which it deserves. 


BINGHAM, Solicitor of the 
London 


Motor Claims Cases. by L. 
Supreme Court. Second — Edition. 1951]. 
Butterworth & Co. (Publishers), Ltd. 42s. net. 
Mr. Bingham’s working notes were first made available t 

the profession in 1946. The appearance of this considerably 
enlarged edition confirms the view we have always held that 
here was a work of great practical value likely to appeal, both 
in its contents and because of its informal style and arrang: 
ment, to the considerable army of Mr. Bingham’s fellow 
practitioners in running-down cases. The author has brouglit 
his pithy notes of the cases down to the Long Vacation, 1950, 
and has included, besides the decisions reported in the usual 
places, numerous details (notably on quantum of damages 
from cases retailed by local and national newspapers. In 
appropriate instances extracts are given from statutes and 
regulations. 

Those not familiar with the earlier edition may like to be 
apprised of the layout of the work. The whole is divided into 
six chapters dealing with Negligence, Damages, Eviden« 
Some Practice Points, the Road Trattc Acts and Sundry 
Insurance Points. Under each chapter comes a miscellany 
of cases and reminders arranged alphabetically according to 
such suggestive heads as Fire Damage, Servant Smoking 
Res Ipsa Loquitur, Car on Footpath;  Interrogatories ; 
Cases outside Policy, Commercial Traveller  Carryin; 
Passengers ; Conversion, Measure of Damages; and, indeed, 
some hundreds more. Useful data not exclusively legal ar 
not disdained. Thus, on p. 25 appears a table of approximate 
stopping distances at various speeds, and on different surfaces, 
and on pp. 372-3 a table of the expectation of life. Ther 
seems, indeed, no end to the utility of the book so far as th 
busy common-law solicitor is concerned, for at each dippin 
the reviewer finds mention of some event or circumstanc 
which he knows from experience is met with frequently i1 
practice. 


The Pocket Law Lexicon. [ighth Edition. By A. W 
Motion, M.A., LL.B., of the Inner Temple, Barrister-at-Law 
1951. London: Stevens & Sons, Ltd. 17s. 6d. net. 


The last edition of this small but informative volum 
was published in 1945, and in this edition, apart from addin 
a limited amount of useful phonetic spelling, the author 
has rightly changed only what was necessary to catch uy 
with the law since then. It would be hard to get a wider 
selection of legal information into a reasonably wide pocke 
than is contained in the Pocket Law Lexicon. 








ae ae eS a 











July 28, 1951 THE 


SOLICITORS’ 


o*) 


Vol. 95 +8. 


JOURNAL 


NOTES OF CASES 


COURT OF APPEAL 
FACTORIES: DEFECTIVE GOGGLES 
Lloyd v. F. Evans & Sons, Ltd. 
Cohen, Singleton and Jenkins, L.JJ. 9th May, 1951 

Appeal from Barry, J. 

The plaintiff, an electric arc welder, was welding steel out-of- 
doors because he considered the factory too crowded inside, 
when a particle of metal entered his eye, which had to be removed 
in consequence. The hand screen with which he was provided 
for the work was of recognised pattern but was not adequate to 
prevent what had happened out-of-doors on a windy day. The 
goggles which the plaintiff was wearing were not close fitting all 
round their rims. The plaintiff sued his employers in respect 
of his injury. Barry, J., negatived the allegation of breach by 
the defendants of their duty at common law, but awarded the 
plaintiff 41,970 damages for breach of the duty with regard to 
screens and goggles imposed by s. 49 of the Factories Act, 1937. 
lhe defendants appealed. 

SINGLETON, L.J., said that he did not accept the defendants’ test 
of an “ effective screen ”’ as being one of recognised pattern which 
had the effect of stopping particles if not all of them. Nor, on 
the other hand, in order to be an effective screen must it of 
necessity stop everything. If the screen provided were of such a 
kind that, notwithstanding its proper use, a large quantity of 
particles could get round it or over it, and enter the workman’s 
cye, then it was open to the court to say that the screen must 
he effective for its purpose but was not in fact effective. Goggles, 
to be suitable, must clearly be suitable for the work for which 
they were intended to be used, and also suitable for the workman 
using them. A memorandum on electric arc welding had been 
published by the Factory Department of the Ministry of Labour 
and National Service. Certain parts of it, in particular paras. 106, 
17 and 18, did not appear to be quite in line with s. 49. The 
appeal must fail. 

COHEN and JENKINS, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: E. G. H. Beresford (i. P. Rugg & Co., for 
Buller, Jeffries & Kenshole, Birmingham); I’. W. Beney, K.C., 
and AJ. Llint (Ward, Bowie & Co., for Howard Cant & Cheatle, 
Birmingham). : 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: DEMISE OF PART OF HOUSE 
Rogers v. Hyde 


Lord Asquith of Bishopstone, Birkett, L.J., and Lloyd-Jacob, J. 
10th May, 1951 

Appeal from Coventry County Court. 

The defendant was the tenant of part of a house within Kent 
\ct limits under a lease contained in an agreement compromising 
an action, which provided “ ... (3) [Tenant] To be granted 
weekly tenancy of part of the house at (5) {Landlord} to 
have sole use of front bedroom and front sitting-room. (6) Parties 
to share : (a) cupboard on stairs and box-room ; (b) to have joint 
use of bathroom, w.c., hall, pantry ...and garage 
9) |Tenant| to have licence to use scullery (kitchen) at all 
reasonable times. (10) [Landlord) to pay rates. Tenancy to be 
within Rent Acts.”’ That landlord sold the house to the plaintitt, 
who, in January, 1951, having given notice to quit which had 
expired, sued for possession on the ground that there was in 
existence a “‘ sharing ’’ arrangement so that the premises were 
not “let” to the tenant “‘ as a separate dwelling ”’ (see s. 16 (1) 
of the Rent, etc., Act, 1933). The county court judge granted 
the plaintiff landlord possession of the tenant’s rooms in the 
house, and the tenant now appealed. (Cur. adv. vult.) 

LokD ASQUITH OF BISHOPSTONE said that the parties were 
attempting by a contractual provision to keep the house within 
the protection of the Rent Restriction Acts. That, in his view, 
they could not do: parties could not of their own volition oust 
or reduce the jurisdiction of the courts to grant orders for 
possession. Further, the draftsman of the agreement was clearly 
familiar with the principle in Neale v. Del Soto [1945) K.B. 144, 
and was trying so to frame his terms as to effect a ‘‘ sharing ”’ 
without divesting the house of any protection which it might 
enjoy under the Acts. If this agreement provided for a ‘“‘ sharing ”’ 
of the kitchen in the pejorative sense of the word “ share,’’ the 
tenant was unprotected, for the law, even since the decision in 
Baker v. Turner (1950) A.C. 401 ; 94 Sor. J. 335, and the passing 


sé ” 


of the Landlord and Tenant (Rent Control) Act, 1949, appeared 


to leave intact the principle that, where a landlord conferred on 
a tenant the right to use in common with himself an essential 
living-room, e.g., the kitchen, the tenant was not the tenant of 
a dwelling-house “let as a separate dwelling,’ and so was 
unprotected. It was argued for the landlord that where a letting 
of some rooms in a dwelling-house was accompanied with a grant 
of use of another room in common with the landlord, the right 
to use that other room, though sometimes spoken of as letting 
was nothing more or less than a licence to use it co-extensive in 
duration with the lease, and that the recipient of such a licence 
from his landlord was a ‘‘ sharer’’ or grantec, disabled as such 
from enjoying the protection of the Rent Restriction Act Li 
(his lordship) accepted that argument in its essentials the 
srantee of a licence to use a kitchen seemed to him to differ in 
name only from the grantee of a right to share or use it in common 
with the landlord. Had he decided otherwise, the ettect of 
Neale v. Del Soto, supra, which had been accepted by the Hous« 
of Lords, could be circumvented in every ca by imply 
substituting the word “‘ licence’”’ for “share ’”’ or for “ right to 
use in common.’ The appeal should be dismissed 

BirkETT, L.J., agreed. 

Lioyb-JAcos, J., dissenting, said that he saw this agreement 
not as an attempt by contract to limit the jurisdiction of thi 
court, but as an acknowledgment by the parties that forfeiture 
of protection under the Rent Restriction Acts was not contem 
plated or intended. To justify an order for possession the 
landlord must establish that the tenancy enjoyed by the 
defendant did not extend to a separate dwelling which included 
an essential living-room, namely, a kitchen. It was contended 
that cl. 9 was inconsistent with such a tenancy He could not 
so regard it, particularly where, as here, the scullery (kitchen 


was at the date of the settlement, in fact, within the defendant’s 


tenancy No express words in the present agreement had 
excluded it from the tenancy. The wording of cl. 9 was consistent 
with the idea that the kitchen was included within the tenancy, 
but that because, for example, of the supply of gas and electricity, 


the use of the room should be kept within reasonable bound 

If the licence were determined or surrendered, no doubt separate 
supplies of gas and electricity would need to be provided. But 
it would be an unjustifiable extension of the principle in the 
Neale v. Del Soto line of cases to hold that the absence of a 
separate gas and electricity meter prevented a set of roo! from 


being a separate dwelling. As this agreement could be construed 
in a consistent fashion, it would be intolerable to adopt an 
alternative construction which not only evaded the expressed 
intention of the parties, but deprived the tenant of a statutory 
protection. He would allow the appeal. 

Appeal dismissed. 

APPEARANCES: Michael Davies ¢Whit Leonard, for 
H. 1. Cooper, Coventry); FR. EL. Megarry (Maddocl Colson, 
for G. S. N. Richards, Coventry). 

Keported by R. C. CaLtsurn, Esq., Barrister-at-Law. 


WORKMEN’S COMPENSATION: INDUSTRIAL 
INSURANCE: TRANSITIONAL PROVISIONS 
Bagley v. National Coal Board 
Somervell, Denning and Hodson, L.JJ. 20th July, 195 
Appeal from Nottingham County Court 


The respondent, a miner, contracted miners’ nystagmu 
and was, in October, 1947, certified unfit for work, receiving 
workmen’s compensation until March, 1948. In Ma 1948, 
he was again certified to be suffering from the disea and was 
awarded compensation as for partial incapacity. He drew that 
compensation for the week in which 5th July, 1948, the appointed 
day under the National Insurance (Industrial Injurie Act, 
1946, fell, but for some time thereafter was not entitled to 
compensation because he was earning more than his pre-accident 
wage. On 6th June, 1950, he applied for workmen’s com 
pensation. ‘The county court judge awarded it, and the employers, 
the National Coal Board, appealed, relying on Ha v. Bolton 
Leathers, Ltd., ante, p. 316; [1951] 1 Pasak: 310 B S9 (1) 
of the Act of 1946, the Workmen’s Compensation Acts 
‘shall continue to apply to cases to which they would have 
applied if this Act had not been passed, being cast vhere a 
right to compensation arises or has arisen in pect of employ 
ment before the appointed day, except where, in the case of a 


disease or injury prescribed for the purposes of Pt. IV of the Act 
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(which included dermatitis in Hales’ case and nystagmus in 
the present case) the right does not arise before the appointed 


day and the workman, before it does arise, has been insured 
under this Act against that disease o1 injury Cur. adv. vult 

: VELL, L.J., reading the judgment of the court, said that 
the two conditions o1 hich the operation of the Workmen 
Compensation A¢ was excluded were (1) that the right to 
compensation did not % before the appointed day, and 
(2) that the workman had been insured undes t} \ct of 1946 
against that disc before e right did arise In Hales’ ca 

tpra, the House of Lord Lord Oaksey dissenting) had held 
that the 3 t to « pense 1 arose after th ppoited day 
Th cond condition depend on 1 (1) and 55 (1) and (4 
of the Act of 1946, whic » ded for the insurance under tl 
\ct of persons in insurable emp ment and for in ance again 
industrial disea Phe word against that diseas« ins. S89 
referred not mercly to insurance against a prescribed disea 


t 
1 


but against that discase as it hit and incapacitated the workman 


at the relevant timx The question, therefore, was whether th: 
nystagmus “ developed after the appointed day. Although 
the present applicant received compensation for the week 
Which included the appointed da it seemed clear that from 
then for a substantial period he was not entitled to c mpensation 
owing to the wage vhich he was then earning exceeding h 
pre-accident wagi and his present application was in respec 
of periods aiter the appointed day or the purpose of s. 8° 
the right to compensation would arise, not at the date of tl 
original certificate, but as and when the workman became entitled 
to a moncy payment In the present case, therefore, it seem 
that the right to compenstion did not arise before the appointed 
di \s for the second condition, that the applicant-workman 
had been insured under the Act of 1946, s. 55 required that th 
ai hould be du h lature f the employment and 
cle loped on ft I appointed day In other word 
the workman was covered under the new scheme if the right 1 
compensation a e and the disease developed after the appointed 
day It was imp ble for the court to say that the nystaginu 


here had developed on or after the appointed day, as it wa 
there and active a he time, and had never been latent, so me 
question of “ recrudescence ’’ as in Hales’ case, supra, arose 
Appeal dismissed 

\PPEARANCI VW 1. L. Raeburn, W.C., and Paul Tvi 
(Hopkhti ‘ Sou, Mansfield) ; #’. W. Beney, KA 


Gold Hain, 





{Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 


CHANCERY DIVISION 
PROFITS TAX: “ ORDINARILY RESIDENT OUTSIDE 
THE U.K.” 
Union Corporation, Ltd., and Others v. Inland Revenue 
Commissioners 


Harman, ] 20th July, 1951 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

The three appellant companies 
to profits tax While admitting that they were ordinarily 
esident in the United Kingdom so as to be liable to the tax 
they claimed to be entitled to the relief in 
by s. 39 (1) of the Fimance Act, 1947, to persons 
resident outside the United IWingdom.’’ The Special Com 


appealed against assessments 


1 
the rate of tax eranted 
‘ ordinarily 


missioners disallowed the claim They held, in favour of the 
companies, that they were not excluded from the benefit of 

39 (1), since it was not in their opinion confined to those having 
no residence in the United Kingdom; but they held, against th 
companies, that for fiscal purposes a corporate | ddy could in 
fact have no second rt siddenes outsich thie i nited Kingd an 


except in circumstances admitted not to exist here Lhe 


r mnpanies appr aled 


HAkMAN, J., said that the first question, one of construction, 
was apparently little argued before the commissioners, although 
the point was taken, and logically it took precedence over the 
second. In his judgment, to say that persons resided out of thi 
jurisdiction suggested that they did not reside within it, as the 
companit s admittediv did Under s. 39 (2) there cowd be no 
doubt that a controlling corporation must have no residence 
here, and it seemed to him anomalous that under subs. (1) a 
person should have a like advantage though he had a residence 
here. On the whole, he had arrived at the conclusion that the 
‘ordinarily resident outside the United Kingdom ’’ in 
‘not ordinarily 


words 
s. 39 (1) were synonymous with the words 
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German forces in the area including the thre 
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resident in the United Kingdom ”’ in subs. (2), and that the 


operation ubs. (1) was therefore confined to persons not 
ident her The section thus had no application to thes« 
compan and the commissioners’ decision was right in the 
It was accordingly umnecessary to consider the second 


point, but having regard to the extensive arguments on it he 





ild do In the case of the two South African companies 
f erty to con le that they were in English law 
lent ide as well as in le th United Kingdom. Th 
third case were not clear, and he would have referred 
the comn oners but for his decision on the point of 

( 1 \ppeals | 


i ces: J. Millard Tucker, «.C., and N. E. Must 
H} Son & Pott); F. Gra K.C., and F. N. Buches 
Herbert Smiti Co.) ; Heyu Lalbot, WA and Fe. P. Hill 


rted by R. C. Catsurn, Esq., Darrister-at-Law. 


KING’S BENCH DIVISION 
NEGLIGENCE: ONE DEFENDANT IN FRANCE AND 
ONE IN ENGLAND 
Kohnke v. Karger 
Lynskey, J. 22nd May, 1951 
On 20th July, 1948, the plaintiff w being driven by tlu 
ndant in the latter’s car l’rance when she received injury 
, collision with a French lorry. On a claim by th 
intiff made in the criminal proceedings taken against thx 
I dri the employers of the driver were ordered by a 
| ch correctional court to pa her damages. That court 
ry driver three-quarters and the defendant one 
blame for the collision. On appeal the proportions 
ljusted to two-thirds and one-third. She then brought 
1 in England against the defendant. (Cur. adv. vult.) 
said that in his opinion the plaintiff was entitled 





l ives in the present action. Where there were two 

parate causes of action against different defendants in respect 
ame damage, a judgment obtained in a foreign court 

ne of them was no bar to proceedings in England 

the other. Accordingly, as by the law of France the 

di es awardable in respect of a given accident might well b 
: 1an those awardable in England in respect of the sami 
accidch he was not bound by the French court’s assessment ol 


damage Judgment for the plaintiff for 42,263, less the sum 
awarded by the French court 
Cyril Salmon, K.C., and I. Mattar (Amery- 
Parkes & Co.); Kenneth Diplock, W.C., and lt. M. Everett 
Barvlo Lyde « » Gilbert). 
? 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


APPEARANCES : 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
PRIZE: SHIPS AND HULLS IN CAPTURED HARBOUR 


The Hermes and Other Structures 
10th May, 1951 


Lord Merriman, P. (in Prize 


Application of the Crown for condemnation as prize. 

Phe steamship Hermes was found incomplete, damaged and 
rounded in the water of a German harbour captured on 7th May, 
{ 


45 L urrender of the German armed forces took place 
n Sth May fhe other objects concerned were incomplet« 
ils. two of which were still on the stocks in the harbour ol 
Liibeck occupied by the Allies on 2nd May and two in the harbout 
Flensburg ¢ ccupied on 10th Ma Phere was no formal act 
sure in prize of the Hermes when the harbour was captured 

uid the writ was issued only in August, 1947. (Cur. adi ult.) 
Lorp MERRIMAN, P., said that t neral surrender of tin 


ports concerned 
uld not be described as a gen ral cessation of hostiliti 


preventing seizure of the vessels in prize \ shipbuilding yard 
and stocks were parts of a port The capture of a given object 
need not be an act of conscious volition \ ship was none th 
i ship because she had become fot the time being unnavigabl 

was convertibility to war-like use which mattered. All! 


jects in question, therefore, were condemnable in prize 
\PPEARANCES Sir Hartley Shawcro ca. £0 ee. £. 2 
/ Ouesin K.C., and VWaurie Rena lveasuryv Sevlicitor) ; 
Avenel) Dipl ich, WC ,and i lL. Lhrelfall leveshfields). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.! 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Kead Second Time : 
Finance Bill [H.C.] [17th July. 
Reserve and Auxiliary Forces (Protection of Civil Interests) 
Bill [H.C.] (17th July. 
Rivers (Prevention of Pollution) (Scotland) (No. 2) Bill [H.C.] 
{19th July. 
Kead Third Time : 
30urnemouth and District Water Bill [H.C. [18th July. 
British ‘Transport Commission Bill [H.C.] [19th July. 
Festival of Britain (Additional Loans) Bill [H.C.] 
[18th July. 
Fireworks Bill [H.C.] (17th July. 
Guardianship and Maintenance of Infants (No. 2) Bill [H.L.] 
[18th July. 
Chis Bill, which was introduced in the Lords on 17th July, 
is in substitution for the Guardianship and Maintenance of 
Infants Bill. The latter Bill contained a clause amending the 
Finance Act, 1944, and therefore infringed the privileges of the 
House of Commons, which laid it aside on 18th July. | 
Rivers (Prevention of Pollution) Bill [H.C.] [17th July. 
Sutton and Cheam Corporation Bill [H.C. [18th July. 


In Committee : 
Pier and Harbour Provisional Order (Lymington) Bill | H.C. 
[18th July. 
Sir William Turner’s Hospital at Kirkleatham Bill [H.C. 
17th July. 
Slaughter of Animals (Amendment) Bill [H.C.] {17th July. 
Walsall Corporation (Trolley Vehicles) Provisional Order Bill 
H.C {18th July. 
B. QUESTIONS 


The Lorb CHANCELLOR stated that the existing salary of 
county court judges, £2,000 a year, was fixed in 1937. It was 
true that these judges received additional remuneration for their 
work as divorce commissioners, and on the average this amounted 
tv some £300 a year. This sum did not, however, count for 
pension which was thus based on £2,000 a year and not 
£2,300. It had now been decided that the salary should be 
raised from £2,000 to £2,800, the new figure to be inclusive of 
remuneration as a special divorce commissioner. The pension 
rights would be based on the full sum of £2,800. 

rhe salaries of metropolitan magistrates would simultaneously 
be raised from £2,000 to £2,500; the chief magistrate, as now, 
received 4300 in excess of the salary of the other magistrates 

ViscoUNT SIMON expressed the hope, without, he said, com- 
menting on the adequacy of the proposed provision to meet the 
need, that the proposal would be implemented by legislation this 
session, or that otherwise the provision would be made retro- 
spective. Lorp Jowrrt said he did not think legislation would 
be possible this session, but, without making any promises, he 
would see if he could get the increase made retrospective from 
the date of announcement. [18th July. 


HOUSE OF COMMONS 


A PROGRESS OF BILLS 


Kead First Time :— 

Price Control and Other Orders (Indemnity) Bill [H.C.] 

[18th July. 

To grant an indemnity in respect of there not having been 
laid before Parliament, with instruments required to be so laid, 
certain schedules or other documents by reference to which such 
instruments operated, and to provide that such instruments shall 
be deemed to have been duly laid. 


Read Second Time :— 
Midwives Bill [H.L.] 
Midwives (Scotland) Bill [H.L.] 
Nurses (Scotland) Bill [H.L.] 


(20th July. 
20th July. 
(20th July. 


Read Third Time : 
Bristol Corporation Bill [H.L. {16th July. 


Consolidated Fund (Civil List Provisions) Bill [H.C.] 
[19th July. 


Dangerous Drugs Bill [H.L.] 20th July 
Faversham Navigation Bill |H.L. | 19th July 
Forestry Bill [H.L.] 20th July 
Isle of Man (Customs) Bill [H.C.]| 20th July. 
Lancashire County Council (General Powers) Bill [H.L 

LOth July 
Rag Flock and Other Filling Materials Bill |H.L.] 

20th July 


Sunderland Corporation Bill |H.L. 19th July. 
Tithe Act, 1936 (Amendment) Bill [H.L.] 20th July 


B. DEBATES 


On the Second Keading of the Tithe Act, 1936 (Amendment) 
Bill, Mr. DouGLas Jay said that the Bill made some 
in the obligations laid on the ‘Tithe Kedemption Committee 
by the Tithe Act, 1936. By that Act Parliament extinguished 
tithe rent-charge by granting Government by way of 
compensation to the tithe owners and substituting sixty-yeai 
annuities paid to the Government by the previous payers of 
tithe rent-charges. The Commission had been set up to determine 
the compensation and collect the annuities. What the present 
Bill did was, first, to relieve the Commission of its statutory 
obligations to prepare in duplicate registers and maps for each 
of the 11,000 tithe districts in England and Wale: Phe lack 
of staff during the war had prevented registers and maps being 
prepared and subsequent experience had shown them to_ be 
unnecessary either in recovering the annuities m the court 
or in determining the liability that attached in any particular 
case to a particular piece of land. 

Clause 2 put an end to the possibility that rent-charges ov 
looked for many years might rank for compensation and. tl 


( hange ; 


stock 


Ve] 


lat 


the Commission would be faced at the same time with having 
to collect annuities back to 1936. Clause 3 simplified a small 
complication whereby two or three types of annuity might exist 
in respect of one piece of land, viz.: vicarial, rectorial and 
extraordinary. The Bill amalgamated these various types of 
annuity. | he 1936 Act had provided for management of the 
annuities being transferred to the Inland Revenue Department 


Experience had shown that this might not be desirable and hence 
the Bill provided for transfer to any suitable department 


Lieut.-Colonel ELLior said he could not see the point of the 
last suggestion and would like to know the reason for it be 
also thought that the provision in the Bill whereby the Commis 


sion was no longer obliged to render an annual report to 
Parliament was a retrograde step 

Mr. BALpwin said that s. 9 of thi 
administered by the Tithe Commission in a most controversial 
way. The Act gave them power to determine the land in respect 


of which each annuity was charged and, i) calculating the amount 


1936 Act was being 


of annuity or of compensation stock, to disregard fractions of 
a penny less than a halfpenny and to treat a halfpenny or mor 
In fact, the fraction was more often more than 


as a penny. 
a halfpenny—or just a halfpenny—than less than 
He submitted that the Commission in breaking down tithe rent- 


a halfpenny 


charges were doing something never intended by the Act. Th 
matter had twice been taken to the county courts without 
success—the judge, in the second case, simply following thi 


precedent set by the first case. 


Mr. Baldwin said a field of 10 acres might have four or five 
different tithe apportionments in it. In some cases the tithe 
apportionment was 3d. In breaking that figure down for thi 


half-yearly payments, the Tithe Commission reckoned it as 
two items of 14d. and then charged the tithe-payer 2d. on each 
occasion, thus increasing the tithe payment by 31 per cent 
When multiplied all over England this practice meant thi 
Commission were extracting hundreds of thousands of pounds 
which the House never intended they should have 


Mr. DouGLas Jay, replying to the debate, said this matte 
and others which had been raised would be looked into and the 
answer given in the committee stage. 13th July. 

C. QUESTIONS 
SOLICITORS’ CHARGES 

Mr. Paton asked whether legislation would be introduced 

to enable solicitors to reduce their charges without becoming 
The ATTORNEY-GENERAL said he assumed 


liable to penalties. 
Mr. Paton had in mind the provisions of the Solicitors’ Practice 
Rules, 1936, whereby a solicitor might not hold himself out as 
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being prepared to do business at less than certain rates prescribed 
by those kKules There was, however, nothing to prevent a 
solicitor making a written agreement with a client to charge 
less than the rates prescribed and the Lord Chancellor, therefoi 
did not consider that there was any need for legislation in the 
mattcr. Ina supplementary question, Mr. Paton asked whethe1 
Sir Frank Soskice knew of a recent case in which a solicitor 
who reduced his fee was fined £100 by the Disciplinary 
Committee of The Law Society, which penalty was subsequent! 
upheld by the High Court. Did the Attorney-General think that 
this kind of price maintenance was good in the public intcrest 
Sir FRANK SOSKICE said he was well aware of this decision, 
but it did not contradict what he had just said. There wer 
special facts in the case in question which diiterentiated it trom 
the principle he had mentioned 

There was no reply to a further question by Liet 
Lipton as to whether, where applicants for | aid would sav 





t.-Colone! 


privat ly the solicitoi 


a substantial amount by 
solicitor could not 


allocated to them under the scheme the 


cmploying 


act for them at the normal and much more economical scale of fee 
loth July 
LEGAL Atp (CHANCERY Casi 


ln reply to a question by Mr. BLaAck as to the amount of public 
money spent in giving free legal aid to Mrs. Priscilla Grant and 
her stepson in their recent litigation in the Chancery Division 
regarding a £1,000 football pool prize, the ATTORNEY-GENERAI 
said this was a matter of the day-to-day administration of the 
Legal Aid Scheme for which the Lord Chancellor had no direct 
responsibility, he having entrusted it, subject to his gencral 
guidance, to The Law Society \s the bill of costs had not vet 
been taxed there was no accurate figure available in any cve lit 
fhe unsuccessful plaintiff had obtained a poor person’s certificat: 
under the Poor Persons Rules, 1948, which had been aut 
matically converted into a civil aid certificate on 2nd Octobe1 
last under the transitional provisions of the Legal Aid Schem«¢ 
Although Wynn Parry, J., had described the case as “ fruitless 
litigation,”’ if his remarks were considered in full it was apparent 
that he clearly indicated that he was implying no criticisin 
of the legal aid committee concerned. There could be no 
criticism of the granting of a legal aid certificate to the successh 
defendant. loth July 





NEW CARS (DISTRIBUTION AND RESALE 


Mr. NALLY asked the Minister of Supply whether he ha 
considered the circumstances under which irregularities and 
profiteering in the sale and resale of new cars was taking place, 
and what action he proposed to take to restore the original 
allocation scheme as it stood up to 1946. Mr. G. R. Srrat 
said he was aware of the complaints about the distribution of 
cars, but he did not consider that the re-introduction of a 


statutory control would be justified loth July 


SUPERVISION ORDERS 


Mr. CHAMPION stated that on 31st May this vear 1,581 farmers 
were under supervision on grounds of bad husbandry within the 
terms of the Agriculture Act, 1947. Vifty-four dispossession 
orders on the ground of bad husbandry took effect last year. 

16th July. 


Courts MARTIAL (PRE-TRIAL PROCEDURE) 


Mr. SHINWELL stated that after full consideration it had been 
decided not to adopt the recommendations of the Lewis Com 
mittee in para. 103 of its Keport regarding summaries of evidenc: 
As they stood these recommendations would involve a cumbrous 
and elaborate pre-trial procedure, involving considerable admini 
strative difficulty and delay, and a substantial diminution of the 
existing rights of the soldier or airman in certain respects 
Instead, it was proposed to improve the existing procedure by 
substituting an abstract of evidence for the present summary 
of evidence in simple, straightforward cases, where the com 
manding officer considered an abstract sufficient and the soldier 
or airman stated in writing that he did not desire a summary 

Under this system, which was speedy and simple and could be 
introduced without legislation by an amendment of the Rules 
of Procedure, the accused would retain all his present rights, 
including the right to a preliminary hearing by his commanding 
officer and the right to a summary of evidence if he so desired 
Where a summary was taken the evidence would in future always 
be on oath, as recommended by the Lewis Committee, but in 
other respects the existing procedure would be preserved, and 
there would be no right of representation at this stage. The 
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recommendation of the Lewis Committee on this point was not 
considered practicable 

The officer detatied to take the summary would continue 1 
be appointed by the commanding officer, but every care would bx 


taken to see that an officer of suitable experience was selected 


for this duty, and in any case of difficulty the Director of Army 

Legal Services, or the Director of Legal Services, Air Ministry 
the ca might be, or their local representatives, would b 
dy to assist in finding a suitable office loth July. 


DEVELOPMENT CHARGES 


Mr. LIN} EN Stated that up to the end of June 46,781,000 
clopment charge \ further 44,042,000 
‘ 300,000,000. The numbe 
{f claims was 945,000, but the total amount of money involved 
17th July 


; , 14 ; } } ] 
ud hot bc kKhown unt wy bad becn Valued 


IDENTITY ( Ds INSPECTION) 


Licut.-Ce LiprON asked whether the full text of the revised 
| ie police with regard to the inspection 


instruction ucd to tl 
of identity cards would be published for the guidance of th 


courts and the general public Mr. CHUTER EDE said thes 
instructions by the police would not be the matters which would 
be before the court The law would be the matter which th 
court had to considet In response to a further question Mr. Ede 


| 


aid he would consider whether thi 
the Official Report. 


STATUTORY INSTRUMENTS 
Baking Wages Council (ikngiand aud Wales) Wages Regulation 


\mendment) Order, 1951 5.1. 1951 No. 12603.) 
Order, 1951 (5.1. 1951 


wrder could be published in 
[19th July 


3uilding Plasters (Pric: 
No. 1254 

Civil Defence (Public Protection) (Scunthope) Kegulations, 1951 
S.1. 1951 No. 1258 


1 Defence Corps (Scunthorpe) Regulations, 1951 (S.I. 1951 


1259.) 

Draft Civil Defence (Shelter 

Draft Civil Defence (Sheltet 
1951 

Gas (Conversion Date) (No. 29) Order, 1951. ($.1. 1951 No. 1262 

Gas (Conversion Date) (No. 30) Order, 1951. (S.1I. 1951 No. 1286 

Amendment No. 2) Ordei 


Jo 
Planning) Regulations, 1951. 
Pianning) (Scotland) Regulations, 


Gloves (Manufacture and Supply) 
195] (S.I. 1951 No. 1277 

Gypsum Rock (Prices) (No. 2) Order, 1951. (S.1. 1951 No. 1255. 

Drajt Herring Industry Scheme, 1951 

Hiil Cattle (Northern Ireland) Extension Scheme, i951. (S.] 
1951 No. 1266.) 

House of Commons (Kedistribution of Seats) (Oldham and 

Ashton under Lyne) Order, 1951 5.1. 1951 No. 1236.) 

Dra House of Common Kedistribution of Seats) (Cardift, 
Barry and Monmouth) Order, 1951 


Import Duties (Drawback) (No. 19) Order, 1951. (5.1. 195] 
No. 1279 
Inland Post Amendment (No. 6) Warrant, 1951. (S.1. 1951 


No 1283 
Liverpool Court of Passage Fees Order, 1951. ($.1.1951 No. 1207 

his Order prescribes a new set of fees for the Court of Passage 
except in Admiralty actions 
London Traffic (Prescribed Rout (No. 14) Regulations, 1951 

S.I. 1951 No. 1252.) 

Metropolitan Police Courts (Greenwich and Woolwich) (Temporary 

Provisions) Order, 1951 $.1. 1951 No. 1240 (L.5).) 

This order provides. for the temporary closing of Greenwicl 
Police Court from 20th August to 20th October for repairs 
During that time a magistrate will attend at the Woolwicl 
Police Court from 10 a.m. to 5 p.m. on each day except Sunday 
to deal with matters which would have been dealt with a 





‘ 


Greenwich 

National Insurance (Increase of Benefit, Re-entry into Regula 
Employment and Miscellaneous Provisions) Regulations, 1951 
S.I. 1951 No. 1232.) 

National Insurance (Industrial Injuries) (Benefit) Amendment 
No. 2) Regulations, 1951 S.[. 1951 No. 1233.) 

Draft National Insurance (Mariners) Amendment Kegulation: 


1951 

Oils and Fats (Amendment No. 4) Order, 1951. (S.I. 1951 
No. 125] 

Ostrich and Fancy Feather and Artificial Flower Wages Council 
(Great Britain) Wages Regulation Order, 1951.  (S.I. 1951 
No. 1227.) 
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Plasterboard (Prices) (No. 2) Order, 1951. (S.I. 1951 No. 1253.) 


Plymouth Water Order, 1951. (S.1. 1951 No. 1274.) 
Probation (Scotland) Rules, 1951. (S.I. 1951 No. 1261 (S.0+4).) 
Rationing (Personal Points) (Amendment No. 3) Order, 1951. 


5.1. 1951 No. 1264 
Supplies and Services (Defence Purposes) (Colonies, ete.) Order 
in Council, 1951. (S.I. 1951 No. 1241.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charg 


any member of the staff, are responsible for the correctness of the replies gi 





eri 
to the Editorial Department, 88-90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope 


Rent Restrictions ——-TENANT GAOLED-—-DEPARTURE OF 
WIFE AND FURNITURE—POSSESSION 


QO. A tenant of a dwelling-house (subject to the Rent 
Restrictions Acts) belonging to a client of ours received a sentence 
of two years’ imprisonment. After the tenant had _ been 
committed to prison his wife continued to occupy the premises 
and paid the rent regularly up to about a fortnight ago, when 
she removed the furniture and returned a key. Our client 
resumed possession of the house and made the premises secure. 
We understand that the prisoner will be released shortly. Our 
client does not know where he is serving his sentence, but as she 
understood his brother was dealing with his affairs she advised 
the brother of the removal of the furniture and return of the 
key and that she had resumed possession of the property. No 
rent has been paid since the wife left the house, but we understand 
from our client that the brother has informed our client that the 
prisoner would expect to resume occupation on his release from 
prison. Our client wishes to sell the house with vacant possession 
and has received an offer. We refer you to Brown v. Brash and 
linbvose {1948} 2 K.B. 247, at p. 254 (C.A.). (1) Is the landlady 
in order in resuming possession ? (2) Can she safely sell with 
vacant possession? (3) Has the prisoner any rights in his 
former tenancy, and, if so, what right of action or remedy would 
he have against the landlady if she sells with vacant possession ? 


1. We have given careful consideration to the facts of this 
case and also to the decision in Brown v. Brash and Amorose, 
ipva. The question of whether the tenant continues to enjoy 
the protection of the Rent Acts notwithstanding his absence 
from the premises is one of fact and degree. The most helpful 
passage from the judgment of the court in the above case 
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Town and Country Planning (Control ot 
Scotland) Amendment  Kegulations, 
No. 1229 (S.63).) 

Utility Apparel (Waterproofs) Order, 1951. (5.1. 1951 No. 1278 

Workmen’s Compensation Rules, 1951.) (5.1. 1951 N xo i 3 
lhese rules give county court registrars power t rder lent 

f money in court 


out of court ¢ 








a the understanding that neithe r Editor, nor 
n or for any steps taken in consequence thereof. questions must be type in duf wddressed 
(delivered by Asquith, L.J.) seems to us to be on p. 255 Li 
the caretaker (the wife in the question under our pr t notice 
leaves or the furniture is removed, otherwise than quite 
temporarily, we are of opinion that the protection, artificially 
proionged by their presence, ceases, whether the tenant wills o1 
desires such removal or not.” In our opinion, on the facts of 
the question, the tenant has lost the protection of the Rent Acts 


by the departure of his wife and furniture. The tenant might, 
however, take steps to restore his possession by the installation 


of a new caretaker (his brother, perhaps) in which case the 


continuity of his protection under the Rent Acts may not be 
broken. It seems to us, however, that the resumption of 
possession by the landlady might very well prevent thr 
installation of a new caretaker. Jor these reasons we incline to 
the view that the landlady was in order in resuming po sion 
and would be entitled to sell with vacant possession. To put 
the matter beyond doubt, however, she might consider applying 
to the county court for an order. For the purposes of the above 
answer we have assumed that the tenant was a statutory tenant 
by reason of service of notice to quit or notice of increase of rent. 
If his contractual tenancy were still subsisting, this would have 


to be determined before the landlady could become entitled to 
possession. Further, it might also be necessary to considet 
whether the contractual tenancy had been assigned to the wife 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL 


Conjugal Love 

Sir,—A man living with his family at his landlady’s house was 
summoned in my court for assaulting her. In the witness-box 
he said as part of his defence that she had threatened to stab 
him with the bread-knife when he went to bed, and that his 
wife had heard this threat. He added that his wife must have 
been frightened by it because, when they did go to bed that night, 
she said to him : You’d better lock the bedroom door, Len, or 
the landlady might come in, stab at you, miss and hit me.” 


Dudley. CAMBRIAN, 


Reform of the Law 

Sir,—I am grateful to Mr. Pollard for his criticism of my 
criticism. While not taking sides in the controversy as to which 
is best, a code or case law, I still say that the use of epithets, 
“ complicated, mysterious and expensive ”’ is unhelpful 
\gain, while preserving an open mind, I cannot agree that the 
case for codification is ‘“‘ overwhelming ’”’ as Mr. Pollard says 
His first argument, that counsel frequently cannot say what the 


such as 





Mr. F. R. E. Clark, solicitor, of Torquay, left £13,700 (413,160 
net) 

Mr. J. A. Druce, solicitor, of Goudhurst, Kent, left £130,920 
£130,499 net). 

Mr. R. A. Holden, solicitor, of John Street, Bedford Row, 
London, W.C.1, left £8,964 (£6,299 net). 

Mr. P. Idle, solicitor, of Hastings, left £61,785 (£46,767 net). 

Mr. Francis Morse, solicitor, of Five Ashes, Sussex, left £33,176. 


or whether she was merely the agent of her husband. If the 
landlady sold with vacant possession during the subsistence of 
the tenant’s rights, whether contractual or statutory, she would 
render herself liable to him in damages for breach of the covenant 
for quiet enjoyment implied from the relationship of landlord 
and tenant (Markham v. Paget |1908' 1 Ch. 697) and al to 
damages for trespass in respect of the period of her own possession 
(Brown v. Brash, supra). 

law is, is unsound. When difficulties arise, they are more often 
due to the facts that (a) the judge is-drequently given a wide 
discretion, and (6) the best instructed and wisest of counse! cannot 
accurately forecast either how the judge will exercise his discretion 
or what view he will form of the evidence These difficulties are 
greater where judges are given wider discretions, as they must 
be under a code. Mr. Pollard’s second reason, that law should 
not be made at the expense of private litigants, bad, because 
litigants have to bear the expense of litigation anyway, except 
where financed by the State, and it has yet to be proved that 
codification reduces litigation. 

As for Mr. Pollard’s suggestion that we should have had 
codification years ago but for ‘‘ the obstruction and inertia of 
the legal profession,’’ my withers are unwrung, and anyway, 
on referring to my copy of W. M. Geldart’s Iklements of [english 
Law, as revised by Sir William Holdsworth (p. 28 of 1943 reprint 
of 3rd ed., 1939) I find the following words in this connection : 
‘*T have no doubt that the advantages of our system far out rh 
the disadvantages.”’ 

Your Rt 
Temple, E.C.4. 
Mr. William Jackson, solicitor, of Liverpool, left £93,323 


(£89,591 net). 

Mr. John Pidsley, solicitor, of Newton Abbot, left £44,406. 

Mr. W. H. Pownall, retired solicitor, of Bournemouth, formerly 
of Nuneaton, left £40,178 (£40,093 net). 

Mr. P. J. Rawlings, solicitor, of Hitchin, left £21,584. 

Mr. T. H. Westmacott, solicitor, of Harwich and Manningtree, 
left £8,319 (£8,136 net). 
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NOTES AND NEWS 


Honours and Appointments 

Mr. J. C. B. W. 
Borough of Walsall 

Mr. Rk. E. SEATON has been appointed Kecorder of the Borough 
of Maidstone 

Mr. F. B. TurNerR has been appointed Stipendiary Magistrate 
of the City of Manchester 

Mr. SAWTELL, assistant clerk to the Sherborne 
District Council, has been appointed Town Clerk of Brackley 

The Board of Trade have appointed Mr. C. A. TayLor to be 
Official Receiver for the Bankruptcy District of the County 
Courts of Sheffield and Barnsley, with effect from 15th May, 1951 

The following announced in the Colonial 
Legal Service Mr. F. G. Apamson, Registrar of Titles 
Department of Lands, Kenya, to be Assistant Administrator 
General, Tanganyika; Mr. T. W. Jones, Deputy Registrar of 
the High Court, Uganda, to be Kegistrar of the High Court, 
Uganda; Mr. D. M. Hornsy to be Resident Magistrate, Kenya ; 
and Mr. M. Mor_ry-JOHN to be Legal Officer, Hong Kong 


LEONARD has been appointed Kecorder of the 


be: Sos Rural 


appomtments are 


Personal Notes 


, senior assistant solicitor to Lancashire County 


Mr. J. S. Mills 
Smith, of 


Council, was married on 16th July to Miss Olga E 
Osmotherley 


Miscellaneous 
DEVELOPMENT PLANS 


ADMINISTRATIVE COUNTY OF BERKS DEVELOPMENT PLAN 


The above development plan was on 16th July, 1951, submitted 
to the Minister of Local Government and Planning for approval 
It relates to land situate within the Administrative County of 
Berks and comprises land within the undermentioned districts 
Certified copies of the plan as submitted for approval may be 
inspected free of charge from 9.30 a.m. to 4.30 p.m. (Saturdays 
9.30 a.m. to 12 noon) at the office of the clerk uf the County 
Council, Shire Hall, Reading, at the County Planning Office, 
6 and 7 Abbot’s Walk, Reading, and at the following places : 

Abingdon Council Offices, Abbey House 

Abingdon ; Abingdon Rural District—-Council Offices, 60 

Bath Street, Abingdon; Faringdon Rural District—Council 

Offices, Market Place, Faringdon; Wallingford Borough 

Council Offices, High Street, Wallingford ; Wallingford Rural 

District—Council Office, 1 Church Lane, Wallingford: Wantage 

Urban District—Council Offices, Wantage; Wantage Kural 

District—Counci!l Offices, Belmont, Wantage; Hungerford 

Rural District—Council Offices, 128 High Street, Hungerford : 

Newbury sorough—Council Offices, Municipal Buildings, 

Newbury ; Newbury Rural District—-Council Offices, Phoenix 

House, Jartholomew Street, Newbury; Bradfield Rural 

District—Council Offices, Town Hall Chambers, Blagrave 

Strect, Reading; Wokingham 3orough—Council Offices 

Town Hall, Wokingham ; Wokingham Rural District—Council 

Offices, Shute End, Wokingham ; Cookham Rural District 

Council Offices, Oaklands, 1 Bath Road, Maidenhead : 

Easthampstead Rural District—Council Offices, High Street, 

Bracknell ; Maidenhead 30rough—Council Offices, The 

Guildhall, Maidenhead; Windsor Borough—Council Offices, 

Kipling Memorial Building, Windsor ; Windsor Rural District 

Council Offices, Bowden Road, Sunninghill 

Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Local 
Government and Planning, 23 Savile Row, London, W.1, before 
Ist September, 1951, and should state the grounds on which 
it is made. Persons making an objection or representation may 
register their names and with the Berkshire County 
Council and will then be entitled to receive notice of the eventual 
approval of the plan 


sS0rough 


addresses 


County OF CARDIGAN DEVELOPMENT PLAN 

The above development plan was on 13th July, 1951, submitted 
to the Minister of Local Government and Planning for approval 
It relates to land situate within the County of Cardigan and 
comprises land within the undermentioned districts. Certified 
copies of the plan as submitted for approval may be inspected 


free of charge from 9 a.m. to 5 p.m (Saturdays : 9 a.m. to 
12 noon) at the County Offices, Cambrian Chambers, Aberystwyth, 
Cardiganshire and London House, Aberayron, Cardiganshir 
Certified copies of or extracts from the plan so far as it relates 
to the undermentioned districts may also be inspected at the 
same times at the following places : 

\berystwyth 3orough Council Offices, Town Hall 
Abervstwyth ; Cardigan Borough Council Offices, Town Hall, 
Cardigan; Lampeter Borough Councils Offices, Town Hall, 
Lampeter ; Aberayron Urban District Council Offices, 

berayron; New Quay Urban District Council Offices, New 
Quay ; Abervstwyth District Council Offices, 
stwyth; ‘Tregaron District Council Office 
Aberayron District Council Offices, 
Teifiside District Council Offices, 


Rural 
Rural 
Rural 
Rural 


A be ry 

lregaron ; 

\berayron ; 

Llandyssul. 

\ny objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Local 
Government and Planning, 23 Savile Row, London, W.1, before 
5th September, 1951, and should state the grounds on which it 
is made Persons making an objection or representation may 
register their names and addresses with the Cardiganshire County 
Council and will then be entitled to receive notice of the eventual! 
approval of the plan. 


OBITUARY 


Mr. R. C. BOLTON 


30lton, solicitor, of Alton and Farnham, 
was admitted in 1889. 


Charles 
aged 82. He 


Mr. Robert 
died recently, 
Cot. H. D. BOUSFIELD 
Colonel Hugh Delabere Bousfield, solicitor, of Leeds, died on 
5th July, aged 78. He was admitted in 1904, and was a director 
of the Yorkshire Conservative Newspaper Co., Ltd., a membei 

of the board of the Leeds Public Dispensary and a magistrate. 
Mr. R. W. G. COLBECK 
Mr. R. W. G. Colbeck, deputy clerk to the Wakefield justices 
died on 12th June at the age of 55 
Mr. E. H. COLLEY 


Hartland Colley, solicitor, of 
He was admitted in 1931. 


Mr. Eric Birmingham, died 


recently, aged 45 
Mr. R. A. COTTON 

Arthur Cotton, solicitor, of Haslingden, died o1 

He was admitted in 1920. 


Mr. Robert 


29th June, aged 59. 


Mr. A. G. HUBBARD 


Mr. Austin Gardner Hubbard, formerly solicitor to the Grea‘ 
Western Railway Company, died on 17th June at Ross-on-Wye, 


aged 77 
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